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PREFACE. 


The Author desires to record his grateful sense of 
tlie valuable information placed at his disposal by Mr. 
l)ickinson, Honorary Secretary of the India Reform 
Society. Want of space has alone prevented his mak- 
ing more extensive use of these materials. 



EXPLANATION OF INDIAN TERMS. 


The Mofmsil is the general name g./en to all India beyond the Presi- 
dency towns — the riis in contradistinction to the vrhs. 

A Rupee is two shillings. To reduce rupees to pounds sterling, tliere- 
fore, divide by ten: 100 rupees is f 10, &c. 

A Lac of Rupees is £10,000. 

A Crore is £1,000,000. A Pice is the smallest copper coin. 

A Compound is the enclosed space round every Indian house, in whicli 
the kitchen, offices, stables, <.^c., are situated. 

Vakeels and Mookteijars ;ire Indian lawyer’s. 

Burkundauzes and Peons are constables. 

Darogah is a serjeant of police. 

Cazee, Pundit^ Amlah, Nazir^ Sheristadar^ are native judicial officers, 
whose particular functions it is unnecessary to des(uibe. 

Naib and Dewan are the terms applied to a certain class of head native 
servants. 

A Zemindar is a landed proprietor. 

A Ryot is a cultivator of the soil — a peasant. 



A LETTER 


RIGHT HON. ROBERT VERNON SMITH. 


Sir, — After the lapse of many years, the Penal Code 
of the Indian Law Commission, commonly called “ Ma- 
caulay s Code,’’ has been fitted with a code of procedure 
for the Presidency of Bengal, and published with an 
announcement of the intention of the Indian Govern- 
ment to make it the universal law of that country. 
This announcement at once raised the alarm of the 
whole non-official European population of Bengal, and 
drew forth an immediate expression of their hostility to 
the proposed legislation. The native population have 
not as yet, I believe, made any similar demonstration, 
for an olivious reason, which will be hereafter pointed 
out ; but I know from private sources that some of the 
most intelligcmt of them disapjirove of the measure as 
much as their Eurc^ean fellow subjects. Nevertheless, 
if we may trust the assertions of the semi-official organ 
of the Indian Government, the Friend of India, and 
of the Calcutta correspondent of the Times, the code, as 
published in England, is now being patched and altered 
by the local legislative council, and is to be hurried into 
actual law as precipitately as the necessary forms will 
permit. I trust, however, that it is not too late to ask 
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you to iiiteifere, and |)ausc before you make tliat code 
the law of Inxlia, or, at lea^it, of Bengal, upon some of 
whose many important provisions its own propounders 
are disagreed among themselves ; upon others of which 
provisions the local legislative council differ with the 
propounders ; and to the leading principles of which 
those Europeans who will have to live under the 
administration of the law whicli it proposes to introduce 
offer an unanimous opposition. Surely it l)ccomes the 
niinist(T of a free eouiitry to pause before he plunges 
into a h^gislation which excites so much alarm among 
those for whose supposed benelit it is intended.* 

It is not my intention - indeed, I do not possess the 
rcf|uisltc knowledges, if I had the wish — to discuss the 
minor provisions of the code. But there are in its 
leading principles objections which would be fatal, were 
all the minor provisions absolutely perfect in thmuselves. 
To these objections I respectfully b(‘g your attention. 

The principle upon which tlie pro])osed legislation 
rests is, in the abstract, perhji})S wise and sound, 
luuiK'ly, th(^ introduction of one universal system of 
law, and of law courts, for every dweller in India., 
whether Hindoo, Mahomedan, European, half-caste, 
Armenian, or Jew. The idea of such a code is grand ; 
and if judiciously framed, and administered by com- 
petent tribunals, it might be productive of unmixed 
benefit. But 1 think it will not Vk hard to show that 
this cotie is wanting in these essentials of excellence. 

It is necessaiy to state here very shortly the present 
state of* law in India. There mu two descriptions of 
court.s, — the (Jueons Courts, called Supreme, presided 
over by judges appointed by the Crown, administering 
English law, and whose proceetlings arc conducted in 
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English. These courts have a local jurisdiction in each 
of tlie Presidency cnpitals, and a criminal jurisdiction 
over British subjects tlirough all India. Secondly, ther e 
are the (company’s Courts, which are the only tribunals 
in the Mofussil, and which administer the civil and 
criminal law of the respective Presidencies, Jis modified 
by the regulations and tlie circular orilers of the Sudder 
Courts, which are courts ol‘ appeal from the otlier 
Comj)any’s courts, to Hindoos and Mahomedans, with a 
deference to their* own laws and religion. When Euro- 
])oans settle in the Mofussil, they are siibj('ct to these 
coui'ts, to a certain degi'ce, in civil matter's ; and the 
halt-caste and Armenian arc subject to the criminal and 
civil corrrts ; that is, though Christians, they are subject 
to IVIabomedan criminal law ; and as an illustration, I 
may mention one instance in which a Christian clerk 
was, for adirltery with a Christian woman, sentenced by 
a civilian, not, indeed, to the hideous mutilation 2:)rc- 
scribed by the Mahomedan law for that oifence, but to 
imprisonment for three years. There is, thercfoi’c, a 
lai'ge Christian pojmlatiou in tire interior of India who 
are the descendants of Europear rs, and yet are subject 
to laws which ar’e r'cprrgrrant to civilized men. For this 
state ot things the judicial commission propose a renredy. 
Let us see what that remedy is. 

They propose to abolish the Supreme aird Sudder 
Courts, and to form a High Court, which is an anralga- 
matiorr of these two courts, and is separately and collec- 
tively to discharge all the functioirs these two courts at 
present dischar'ge ; the criminal jurisdiction to be con- 
fined within the limits of the present Supremci Court, 
ixs a Court ot Oyer and Ternriirer, together with its 
criminal Admiralty jurisdiction. In all Mofussil cases, 
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Europeans are to be subject to the Company s criminal 
courts, presided over by the servants of the Company, 
administering the laws of Macaulays Penal Code, as 
regidated by the procedure of tlie code now under 
consideration. 

This measure, therefore, sweeps away the special 
privileges of the British subjects. By the process of 
amalgamation, it, as they allege, swamps and destroys 
their peculiar court, a tribumd whicli tliey liave always 
held in reverence, and wliose administration of tlie law 
is the oidy administration whicli luus given satisfaction 
and security to the litigants. It introduces a law to 
which they have grave objections in itself, which is in 
many respects contrary to the spirit of the constitution, 
and to whose proposed admhiistrators they have still 
graver olijections. 

The judges of the Supreme Court are men of mature 
age and legal education, unconnected with, and not 
appointed by, the Executive Government of India. 
And though it has been asserted by some well (pialified 
to express an opinion on the subject, that even these 
judges are not sufficiently independent, yet they have, 
in that res])ect, an immense su])criority over the civil 
servants of the Company, who are all under a covenant 
to the Government, are all part and parcel of the execu- 
tive power, and who, if their decisions nin coimter to 
the wishes of Government, are liable to fall, and often 
have fallen, under its severe displejusure. The proposed 
amalgamation will constitute a court of eight judges, 
three to be tYien appointed, as the present judges of the 
Su[)reme Court are, by the Crown, and the reiiiciinder 
by the Governor-General in Council, from among mem- 
bem of the Civil Service, barristei's and advocates, un- 
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covenanted nervants of the Company, and vakeels, or 
native law’yers. Upon this most important provision 
there wiis strange dlsnnion among tlie judicial com- 
missionei's. It was carried by tlie Master of the Rolls, 
Sir Edward Ryan, Mr. Cameron, and Mr. Robert Lowe, 
against the late Lord Chiet Justice, Mr. Macleod, and 
Mr. Ellis. The minute of Mr. Macleod shows what 
some of his objections were; and lis they are those 
entertained in general by civil servants, 1 shall proceed 
to (examine them as briefly as possible, ])remLsing liere 
that while the non-ofhcial population viciw the })ro})08ed 
altinations with the same dread as Mr. Macleod, the 
cause of their apjavlumsion is exactly the opposite to his, 
— they tear that those results will not accrue of which he 
is so ej)preh(*nsi ve. They know that as long as the 
go\'(‘rnment of India I’emains in its present hands, 
piMsons other thnn tlu^ covenanted servants of the Com- 
{)anv will not ho aj)pointed to tlu^ majority of the seats 
on tlie bench of the proposed High ( V>urt. Mr. Macleod 
t(‘ars that bai ristxM's, natives, and “ (.)ther persons will 
ultimately “ elbow out ” the favounnl service. 

Mr. Macleod’s miiuite contains so many assertions 
which are untrue (though 1 -doubt not his belief of their 
truth), and so many strangedy illogical conclusions and 
ap2)rehensions, which are inconsistent with other conclu- 
sions and apprehcjisions exj)ressed in the same paper, 
that it is iK^t easy to ascertain exactly what his fears 
are, beyond the general one that the judicial pcjwer will 
ultimately be taken out of the hands of the Civil {Service, 
and vest(‘d in judges who will not be completcdy under 
th(^ control r)f the C(W(?rnment. This he regards as an 
unspeakable evil, peditical and judicial. Sir John Jervis 
and Mr. Ellis, in their remarks upon Mr. Macleod’s 
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minute, regard it as a ])urely political question, and 
therefore out of their province to determine. It may be 
doubted whetlier they were riglit in this conclusion, and 
whether it is possible, in the consideration of this point, 
completely to separate these elements : but, at any rate, 
the whole question, in all its bearings, is one for your 
consideration. Although Mr. Macleod s minute has not 
met with the concurrence of liis fellow commisvsioners, it 
is important to comment upon it as an exposition of the 
views of the civilians upon the judicial system of India, 
and the principles which should guide any contemplated 
reform ; and as indicative of the j)oint of view from 
which Indian politics are regarded by that official class, 
from which alone Parliament received evidence to any 
extent as to the state and requirements of that country, 
during the late (diarter discussion. I will now proceed 
to state and comment on what appear to me the salient 
points of Mr. Macleods minute. 

His first ex])ression of alarm is at the fact that by the 
new code “it is n(>t provided tluit even a single seat on 
the bench [of the High (JourtJ shall be filled by a mem- 
ber of the Indian Civil Service. This is a great, and, in 
my opiiuon, an impolitic innovation. The interests of 
India, T think, require that at least half the seats on the 
bench of the new court shall be secured by law to the 
Civil {Service." The proposed law does not indeed compel 
the Governor-General in Council to appoint civil servants 
in such a proportion ; but it jX'muts him to appoint the^l ' 
in a larger jiroportion, namely, of 5 to 3. Mr. Macleod 
is in dread of a fewer number being appointed than the 
law permits. W(‘, who know how these things are 
managed in India, well know the fear to be unfounded. 
We an^ only in dread lest the action of the independent 
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judges of the Crown should be swamped by tlie iminerical 
force of the subservient and dependent servants of the 
Company. We feel perfectly certain that four of tliese 
five judges will always be civilians, and the fifth occa- 
sionally a favourite native, whenever it may suit the 
pur|>oses of the East India Company to make a flourish 
at liome about their liberal and paternal government, 
and secure the votes of the Britisli Indophilist. The 
grounds u]>on which we base our a})prehenslons of the 
constitution and servility of tlie jn'oposed court will be 
staled liereatter, and you can ju<lge of their validity. 

Ill short, IVom the tirst )>age of Mr. Maclood’s minute, 
it is cJeai* that his objt'ction to tlie proposed amalga- 
mated court arises from his a])preh(‘iision ot* the infusion 
oi* too larg(' a portion of indepen<k‘nce, legal training, 
and knowli'dge into the Siipnane Court of the country, 
and from the door whii^h it opens to the admission of 
l)arristei“s, natives, and uncovena, nted lawyers to the 
s(‘ats of th(^ High ( Nairt. He rightly r(*gards it as a 
iiKoe tending to tin* bu'ai'h of the barrim's so long and 
candidly erected (or the jireservation of the close Civil 
Sei'vice. d’he iioii-oflicial Eurojioan po])u]ation of India, 
thi‘ natl\t's, and uncovenanted serv^ants, wamld rejoice 
lu^yond expression if tlu^y thought it would have that 
elfcvt. Thinr fear is, that many ot* the framers of the 
cod(^ have been led awaiy by the belied* that the pennis- 
sion grante'd to the Covennor-Geaieral ui (nuncll will be 
.wisely and liberally used by the appointment of the best 
man, irrespective e>f class, station, or colour : while they 
know that as long as the Ciovernor-Ceaieeral is so much 
uneler the control of the Couit e)f Directors, anel has, 
men*eover, the possibility of a pension as a rewarel for his 
subseiwiency dangling always before his eyees, he will 



8 


never run counter to their wishes by a bold infringe- 
ment on the places of their pet Service ; and that thus, 
under the pretence of a liberal reform, the Supreme 
Court will be swamped and rendered ineffective, which 
was wisely erected as a protection for British subjects 
against the servants and laws of the East India Com- 
pany — a corporation whose policy has been always des- 
potic and anti-national in spirit, and hostile to the im- 
migration and settlement of Europeans in India. 

Mr. Macleod proceeds to assert that under the present 
siystem : — 

“ India is governed wisely, strongly, mildly, and 
justly, to a degree far beyond what would otherwise be 
possible ; and to the mass of the ^yeople of any country it 
matters little who are its riders, or what is the form of 
the government, except in as far as whether it is governed 
with wisdom, justice, power, and mildness, may depend 
on those circumstances^ 

How far India is governed in this magnificent way, 
— what manner of thing that is which is there called 
“Justice,” will be sliown hereafter. But whether the 
writer means that it matters little to a country who 
are its rulers, or what its form of government ; or 
whether he means to assert that the results of that rule 
are not dependent upon the two circumstances which he 
regards as of such small importance, I cannot pretend to 
say. But he clearly must mean to assert one of these 
two things. And whichever it be, it is quite enough to 
terrify one to think that an important legislative task 
lias be('n ontrusftMl in any degree to the holder of 
siieli an o[)inion. 

He then proceeds to say that this scheme “holds 
out jndgeshi))s in the gift of Indian Governors to 
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the ambitions hopes, not only of barristers, but of other 
and fiir more extensive classes of men/^ Having asserted 
this, lie goes on, in the same breath, to show that the 
class will not be a very extensive one : — 

“ I am convinced that Europeans not in the Civil 
Service, and descendants of Europeans, are the only 
classes on which the advantage of an extended field 
for their employment by the Government will really be 
confeiTcd. It is by them that the civil servants wiU be 
elbowed out. The notion that the native population 
will be benefited is a delusion. The natives will not 
even be able to keep hold of what they now have 
in })Osscssion/’ 

Wliy the natives will not be benefited, it is im- 
possible to conceive, as they form the majority of that 
class — viz., vakeels and uncovenanted servants in judicial 
cm})loy — wliich the clause, upon wliich Mr. Macleod is 
commenting, admits to these honours. Still stranger is 
it, tliat with tills conviction he should devote the greater 
remaining portion of his minute to a vivid description of 
the fearful danger of their admission. Still more in- 
comprehensible is the iissertion Avhich he reiterates at 
page ‘241, that the removal of the barriers, “which 
fence oil* men not of the close Civil Service from the 
(.►fiices appropriated to that body,'’ would not only give 
the natives no chance of admission into the coveted 
precincts, but would deprive them of the petty offices 
they now hold })y favour of the Civil Service ; “ that 
protection removed, the energy of the Anglo-Saxon 
race would triumpli over them, and trample them under 
foot.” In short, Mr. Miicleod is afraid, first, that the 
admission of natives to seats of the High Court will 
upset the whole basis of the British power in India ; 
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then, he is sure that giving them the chance of ad- 
mission will not only not result in their admission, but 
will result in their exclusion from all other offices. A 
man entertaining two such conflicting opinions would 
only be fit for an asylum. But, as Mr. Macleod is 
not a fool, we may be sure that he blunders in this 
fashion in a desperate attempt to conceal the real cause 
of lus evident panic. That cause is easy ofdiscoveiy. 
lie does not, 1 am sure, in his inmost soul, fear, — or, 
if lie does, f am sure his fear is groundless, — that 
the energy of the Anglo-Saxoii wall tram])le tlie native 
oiilif under foot in tlie contest for judicial honours. 
Ills real t(*rror is tliat tlie Anglo-Saxon, ioul the native, 
will elbow out” the civil servants. He trembles for 
the slothful security of his fellow civilians, and acutely 
masks his defence of their ovia whelnhug and improper 
advantages over all other classes, by an ajipeal ad 
iiilHurivia'dinni, {‘ov the “mild lliiidoo.” Under ju’etence 
ol‘ a cry for (‘harity, he cloaks a defence of monopoly. 
He well knows, that if ever the; Governor-( General used 
his powt'r of seh'ction with an eye to merit alone, 
the civilians would stand, as a body, no chance whatever 
with their non-official competitors, native or Eurojiean. 
As to the assertion that the natives w'ould have no 
chance against the Eurojiean in a struggle for judicial 
honours, on account of their want of energy and in- 
dustry, — it is simply untrue'h As a nation, they are 

* Tt is l)ut fair to iNIr. MacU'od to state that ho .^rparoiitly forms liis 
opinion on a inislakoii assertion of i^^r. Ifallidays (page 241): — “ Eng- 
Ji^ll banisters from the Calcutta Sn]U’eine Court are now largely 
practising in the Sudder (knirt, and bid fair to monopolize the practice 
tliere/’ AVlu'n I left India, in September, IS.’io, there was not, and 
had not been for some time, a single bairister practising in the Sudder 
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very inferior to the Anglo-Saxon in bodily energy ; 
but they are marvellously industrious in many respects. 
They will not walk or run an unnecessary yard, but 
they will work sitting for horn's. Law may be learnt 
even in a recumbent posture, and they often learn it 
remarkably well. It is a notorious fact that a very large 
number of the unco venan ted service, European, native, 
and half caste, are far superior to the great majority 
of civilians as la^vyers. TIow many civilian's would Mr. 
Macleod dare to bring into competition in a fair exami- 
nation with such men as llama pcrsaud Tloy, Ia)kenath 
Bose, or ITosonocoomar Tagore, or Mr. Waller,'" and 
many otlu'rs that might be mentioned ? I much doubt 
if there is one single individual in the whole Civil 
Sca'viee who would aj)proach anyAvhere near these men : 
tlie difficulty would be to find examiners sufficiently 
h'arned and able to form an estimate of their learning. 
Do you doubt my assertion, that the uncovenanted 
judges arc often abler than their covenanted superiors ? 
I refer you, in reply, to an answer of Mr. Marshman 
before tlie late Charter Committee (p. 34:^), a witness 
undoubtedly well-atfected towards the Company, and 
the intimate friend of some of its most distinguished 
members; — “The business of the Judges’ Court is to 


Court. 4'hero i.s now one; and 1 believe tliis gentleman is the only 
banister \vlio has em* practised regularly in the Sudder, and he gets 
little businees. It is true, that in vt;ry important eases tin; leaders of 
(he bar arc sometimes taken into the Sudder; hut they demand such 
licavy lees for going, that the occurrence is not more common tlian the 
hOO giiim-a “^pt cial retainers to our leaders in England in circuit cases. 

* The first, third, and fourth are or have been practising vakeels in the 
Sudder Court. 'I'hc second is a memher of the uncovenanted service, in 
judicial em{)loy, and distinguished for his knowledge (jf revenue law. 
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hear appeals from the subordinate courts, which arc for 
the most j)art filled by natives, thorouglJy versed in the 
law and procedure of the courts, and men who have 
obtained long and admirable judicial experience, — to 
hvor appeals from men ivho are far better acxpunnted 
with the km) ami jwactice of the courts than himself'^ 
Hucli is the evidence of Mr. Marsh in an (whose testi- 
mony, by one of the soundest of all rules of evidence, 
must be taken as strongest when against civilians, from 
Ills bias in their favour) as to natives and those “ other 
persons” whose admission to the chance of a seat on the 
bench of tlic High Court is so feared by Mr. Macleod. 
Why should men, who for a small salary, and under 
evi'iy disadvantage, can thus surjiass their more 
favoured brethren, be beaten in the race for higher 
places on equal terms'? If they are bejiten, let them 
not win the jirize ; but let them at any rate have tlie 
option of a start, and a fair trial. If they then fail, no 
blame can attach to the' Government for their failure. 
Does any man, who has the slightest knowledge of 
hunijin nature, suppose that the mere remote chance of 
success will not be a stinudant delight, and consolation 
to these men, even if they never attain the prize ? 
Does not every young donkey who goes to the bar in 
England delude himself with the belief tliat he may be 
Attorney-Gcaieral or Lord Chancellor some day 1 The 
chances aiv a thousand to one against him, to be sure, 
but he trusts to the unit and ignores the long figure. 
Ilow many would go through the law’s wearing work 
and sickening delays without this infinitesimal hope — - 
this shade of a shadow ? Yet Mr. Macleod, quoting 
Mr. llalliday, does not think the admission of a native 
— <d' one of those men declared by Mr. Mai'shman to be 
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so well versed in their business — can be of the slightest 
use to the High Court, and fears the mere chance of 
tlieir admission will upset the whole political system of 
India ; to wliich, what is it p(^ssible to reply, but that 
if your political system rests on no sounder basis than 
the exclusion from judicial offices of judicial merit, ^ if 
possessed liy a certain class, the sooner it is destroyed 
tlie better for the nation who live under it ? • 

As to tliere being no advantage in tlie admission of a 
native judge to the bench, it is self-evident tliat it 
depends on the question of his comparative superiority. 
If a banister, a civilian, a person of mixed blood, and a 
native, are all candidates for the seat, and the latter is 
su])erior in learning and ability to his com petitoi’s, tlie 
bench must be benefited by his admission in the exact 
ratio <.)f‘ his superiority. The benefit of the admission 
to the bench of a jiartlcular individual must always he 
a (juestion of comparison at the moment when a vacancy 
occurs. But the general possibility of admission — tlie right 
of eligibility — will have a wide and pennanent beneficial 
cllect. It will induce a siqierlor class of men to enter into 
the judicial service, when they know the highest prizes 
are within their gnusp. I am not contending for any 
adv^antage for the natives over their European fellow 
subjects ; but 1 would impose no disadvantage upon 
them. If they cannot, by rcfuson of indolence or want 
of intellect, beat their white competitors, by all means 
let them not be placed above them : if they do beat 
tliem, let tlieiii win tlie reward they deserve. Mr. 
Macleod states his belief that the natives themselves 
would not ilesire this boon. It is unnecessary for me to 
refute this assertion, as he refutes it himself, by sub- 
seipiently asserting their value of the inferior dignities 
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now open to tliein ; and why men who love snndl 
rewards and plac(is should dislike greater, is a riddle 
whieli an (Edipus could not solve. 

It would take up too much of my space were I to 
attorn j)t an exposition of all the incongruities of this 
miiiute. I must merely notice a few more instances, 
lb is not wortli while to point out the fallacy of the 
case put, of Sir L. Peel being over-ruled by a native 
judge. As Mr. Macleod rightly says, ‘rit recpiires no 
comment;” its absuixlity being self-evident.'"' So, also, 
is that of the argument that if natives are to be 
admitted into tlic 1 uglier judiciid scats, they must also 
be admitted to the higher posts of the army. I may, 
however, again call attention to the inconsistency in the 
last paragraph of page 242, where he urges against the 
admission of natives to eligibility for tlicsc high judicial 
posts, that the bestowal ot‘ that privilege upon them 
now will prevent Government from granting it to them 
hereafter — “a grace which is not a valueless thing and 
“ the consciousness of having got which gratifies gene- 
rous impulses, and affords pleasure in other ways;” and 
yet, codem Jlutu, he declares that it “would in his 
Of)iniou be deti*Imental and unacceptable, instead of 
being a thankfully accepted boon.” Neither need I 
refute the strange relative value which he deems money 
to possess for tlie native and European. But I may say, 
that 1 fully concur with him in believing, that when 
once the princl[)le is established of admitting natives 
and “ other jieople ” to the higher seats of the Indian 
Bench, “consistency will forbid that the existing pri- 
vih'ges of the regular Civil Service should be upheld 
Avith respect to the appointment to any inferior judge- 


* See 1)1*. 
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si lip or liiugistnicy. ’ This he regards a result preg- 
nant witli evil, — I, as the only possible basis on which a 
remedy can be found for the present fearfid judicial 
state of India ; and the same remark a2)plies to what lie 
truly calls his “bold opinion ’’ as to the inadvisability of 
forming a separate, judu ial sia vice. 

I should not have di'cmed it necessary to enter at 
such lengtli into this minuti\ but for the fact that Hir 
John Jervis and ]\lr. hJlis subseqmmtly voted in the 
minority with Mr. Macleod, in the division on the ques- 
tion of the constitution of the JTigli Court, — a vote 
which I certainly was not ]>reparcd for, after reading tlto 
ininuti? of those two gentlemen in answer to Mr.Macleod^s. 

conclude this [lortion of my remarks, then, I 
vcaitniv to observe', that if an amalgamated court is 
to ])e Ibrmed at all, sound policy and justice reepiire 
the admission of natives, and uncovenanted servants, 
to a chance of a scat on its bench ; not to a ri(fht of 
a seat, but to a cliniar, of a se'at ; because amongst 
tliesi'. men are to be found some of the ablest servants 
in the judicial employ of the (a)mj)any : men pro- 
foundly versed in the ]>eculiar law of the Company's 
courts ; possessed of great knowledgii of the inti’icacies 
of the revenue system, and a mucb deeper acquaintance 
with the feelings, customs, and sjirings of action of the 
nativa* ])opulatl(m than Europeans can hope to attain. 

Wlu'ther such an amalgamated court as that now 
proposed is ])ossible, is a matter of opinion upon which 
there may be some doid>t. I confess mine is, that it is 
wholly impossible, without at leiust raising tlie number 
of the Crowm judges to six. The judges of the Supreme 
( ourt of Calcutta are already as severely worked as the 
human frame will pernjit in that country. They do not, 
like the judges of the Suddej*, avail themselves of thi* 
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constantly recurring native liolydays, — with one excep- 
tion. 

If both his colleagues are in health, one judge gets 
three months’ holiday every other year. They sit all the 
rest of the year till five o’clock; and often later ; with the 
exception of about a week at Cliiistmas, a fortnight in 
October during the great native festival of the Doorgah 
Poojah, and a few days at the end of May, when the 
heat becomes nearly insupportable, and the frame, weak- 
ened by its long continuance, can no longer stand ex- 
ertion in the foul atmosphere of the Court. How can 
men, so worked, add to their la])ours Circuit and appeal 
duties? You must clearly increase their number from 
their own cLm appointed after their own hishion, and 
not by the Governor-General in Council. Five judges 
arc not too many for the Sudder work alone ; and the 
result would be, that if the Crown judges are to lend 
their assistance to tlie judges of tlie Sudder, the business 
of the Supreme Court would fall into hopeless arream ; 
for the Supreme Court would derive no counter assist- 
ance from tlie ludicrous lawyers of the Civil Service, 
most of v'horn certainly do not possess the knowledge 
of Englisli law possessed by an average attorney’s clerk, 
and who would lead a life of misery and ridicule if they 
attempted to adjudicate under the eyes of such an able 
bar as that of Calcutta. If they dared to meddle with 
English law, a few weeks would s\iliice to display their 
ignorance in so glaring a light, that the force of public 
opinion would drive tliem with contumely and disgrace 
from their seats. 

I do not mean for one moment to deny that there are 
among the civilians men of great talent and industry, 
who are well acquainted with the leiiding principles of 
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law, and who are as good la^vyer9 as it is possible, per- 
haps, for men to be, who do not make the profession their 
sole study. But the Sudder judges do not very often con- 
sist of the best men in the service ; and there is not, even 
among the best — it is quite iinpo^ble that there should 
be — any man j)ossessed of a knowledge of technicalities 
and practice and case law, sufticient to fit him for a seat 
in the Supreme Court. I can conceive no spectacle 
more amusing than Woidd be the ho])eless bewilderment 
depicted in the faces of the Sudder Bench, while listen- 
ing to the subtle arguments and distinctions of such a 
man as the piesent learned Advocate-General upon a 
point of pleading. 

T am perfectly certain, therefore, that none of the 
judges of tlie Sudder could undertake the work of the 
Supreme Cnirt ; and the jmlges of the latter eo\irt have 
not time to att<md to their present duties, with the 
addition of the Sudder appeal business. If, therefore, 
the proposed High Court is established, it will be an 
amalgamation only in name. Tlie avowed object, I 
take it, of this measure, is to infuse the element of legal 
training and knowledge into the Sudder Couit, by the 
admission of properly educated judges. Tlmt can only 
be done by an increase in the number of Crown judges ; 
and they must be appointed by tlie Crown. We cannot 
trust the Governor-General in Council with the bare 
permission to select the judges of the High Court from 
among any others than the civilians ; he is too much 
under the influence of the Court of Directors to set what 
we know will be their wishes in this matter at defiance. 
The admission of barristers to a majority of these seats 
must be guarded by direct legislative enactment. The 
ministers of the Crown must not part with a patronage, 

c 
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the exercise of which cannot be more agreeable to them 
tlian beneficial to the people of India. Upon these 
terms alone will the High Court be a really Amalga- 
mated Court ; that is, a court in which the English 
h^gal knowledge and'^idicial experience of the Crown 
judges will be amalgamated in proper proportions with 
tlie knowledge of regulation law, and experience of the 
revenue system, possessed, or supposed to be possessed, 
by the civil servants of the Company. 

Since the foregoing pages were written, the Calcutta 
correspondent of the I'imes has informed us that the 
Local Legislative Council objects to the proposed amalga- 
mation. “ The civilians,^’ says this writer, very naively, 
“have no desire to submit their decrees to revision by 
l)arristeis.” How very singular! lgi\orance is too con- 
scious of her deformity to venture on an exliihition by 
the side of knowledge ; knowledge dislikes subjection to 
the caprices of ignorance. This jxant, which nfiects the 
coTiifort and dignity of the official clasvses of India, — the 
only classes, 1 pray you t<^ remembei*, who are repre- 
sented either in the Local Legislature or in Parliainent, — 
is to 1)0 “ referred ” back to England. The officials of 
India no sooner get hold of the proposed code, than they 
set about the removal of the only feature in it which 
affects them personally, turning, however, a deaf ear to 
the universal remonstrance of the non-official population 
against the points to which it objects. They will blot 
out at once the provision which affects them, though 
they thereby destroy the leading feature of the measure 
itself and cut away the main argument upon which 
the necessity of the code Ikxs been defended ; but they 
declare their immediate intention of passing the penal 
code into huv, and thereby subjecting all Europeans in 
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the Mofuasil to the criminal courts of the East India 
Company, a measure which those men declare is an 
unconstitutional depriv«‘itioii of their birthright as British 
subjects — a measure which they have hitherto success- 
fully opposed, and which, in their ^miversal opinion, will 
surely, though gradually, destroy the value of their 
])roperty, and drive them out of the country. The 
Legislative Council dare to do this, with ample evidence 
])efore them of the frightful state of those courts, and 
the utter incompetence of the judges to which tliey are 
proposing to subject the lives and liberties and pro- 
perty of their fellow countrymen ; aiid it is well worth 
your wliile, Sir, to note with what Ciivalier indifference 
this representation of tho governing classes treats the 
complaints of the governed, not merely with a view to 
tlie present judicial question, but with regard to the 
often-urged request of the non-ollicial popidation for a 
proper representation of themselves in their Local Legis- 
lature. This question must sooner or Liter come before 
Parliament, and I beg you to observe tliis one instance 
of the animus of the Legislative Council, as at present 
constituted, and to store it up in your memory. The 
non-official population of India, native and Euroj)ean, 
are the only subjects of 1 ler Majesty who luivc no sort 
of representation of their own, either local or parliamen- 
tary, and no hand in making their own laws. 

Let us see how this rejection of the scheme of amal- 
gamation affects the proposed code. In their second 
report, the majority of the Commissioners observe that 
the present anomalous state of the law in India would 
become more insufferably apparent when one High 
Court presided over the whole country. That objection 
is quashed by the refusal of the Load Coiuicil to amal- 

c 2 
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gamata the existing courts, and the argument as to the 
necessity of a code, upon that ground, Mis to pieces. 
But a very grave consideration arises out of the destruc- 
tion of the scheme of a High Court, coupled with the 
determination to subject all chisses to tlie criminal 
courts of the East India Company. To what court is 
the appeal to lie from these tribunals, and who are to 
be the arbiters of life and death ? The Sudder Judges ? 
I do not think that such a proposal would be ventured 
upon in the cjise of British subjects. Then is it to be the 
Sudder in cases other than those of Biitisli subjects, and 
in their case the Supreme Court 1 Wliy, the anomalous 
state of law in India will be quite as apparent as it is 
now, and the business of the Supreme Court increased. 
You will remember that there is no attempt in the 
proposal of the Commissioners to supply one of tlie 
great wants of India, — a lex loci , — and that Mr. Robert 
Lowe and the late Chief Justice Jervis differed from 
their colleagues as to the lx3st mode of supplying this 
want. The effect, therefore, as I undei'stand it, of 
pa*ssing the penal code into law, without forming the 
amalgamated court, will be, first, to subject all Euro- 
peans to the criminal courts of the Company, with an 
appeal, in cases where death and some of the higher 
punishments are the award, to either the Supreme 
Court or the Sudder ; and, secondly, it will provide a 
more rationM criminal law, instead of the Mahomedan 
law, for those classes who are not British subjects, and 
are also not Mahomedans. It will introduce, as far as 
regards courts of first instance, an uniform criminal law 
into the country, by the objectionable process of depriv- 
ing the British subjects of their indefeasible right of 
being tried by competent judges and a jury of their 
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peers, according to the meaning of that institution 
within the laws of England. But as it appears to mo 
that it cannot be seriously proposed to give British 
subjects a riglit of appeal to the Sudder only, the uni- 
formity of the criminal law will be confined only to the 
courts of first instance, and to the perpetrators of minor 
offences. The appeal will be to the Sudder or the 
SupreTnc Court, as the offender is a British subject or 
not. If, again, it be proi)osed to give an appeal in all 
criminal cases to the Supreme Court, you will have the 
anomaly of one court of appeal from tho lower tribunals 
in criminal eases, of another in civil cases ; and I have 
already ohscawed that you cannot increase the* business 
of the Supreme Court without increasing the number of 
its judges. 

Tlien, in the present state of proposed reform, — 
namely, the enactment of new laws without the amal- 
gamated court, — what is to be done with the civil code 
as proposed liy the Commissioners ? It clearly cannot 
be passed in its integrity. Is the jurisdiction of the 
Supreme Court to be limited, as at present, to British 
subjects, and those who choose aitificially to subject 
themselvc's to its jurisdiction 1 If so, many of the pro- 
visions of that code will have to be altered, and the 
anomalous difference of the law between the Presidencies 


and the Mofussil will remain in statu quo. 

To sum up, therefore, tho results of the proposed 
reforms of the law in India, — as far as I have means of 
jiscertaining what they will be when the scheme of tho 
Commissioners luis been altered by the Local Legislative 
Council, — they amount to these : — 


Tho British subj^ects will be subjected to criminal 


oiects wm oe 
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courts to wliich they object, and which they undertake 
to prove incompetent to administer any law whatever. 

The native population will gain no great advantage, 
unless it be deemed that they will prefer the laws of 
the penal code to their own criminal law ; but they 
will not (like the British subjects) be subjected to any 
loss of existing privileges, as they have always been 
(to their great misery) subject to these courts of the 
Company. 

The Anncnian, the Cliristian who is not a British 
subject-, and the Jew, will be subject to a defined law, 
and to these same courts ; wliereas heretofore tliey 
liave beeii subject to these courts, either administering 
the MaJiomedan criminal law, or endeavouring to dis- 
cover what law they ought to administer to the par- 
ticular delinquent before them. 

The first of these three classes vigorously object, not 
so much to the proposed law, as to subjection to the 
courts which are to administer it, as a scheme ruinous 
to their welfare. 

It may be doubted whether the second class care 
much about the matter, one way or the other. Feeling 
that their condition is already as biid as it can be, they 
may hope for some amelioration by any reform ; but I 
know, Jis before stated, that the more thoughtful among 
them are sincerely giieved that so infinitesimal a portion 
should be awarded, since their condition is to be made 
the subject of discussion. 

The third class is to a certain degree benefited. They 
will have some law, with the pleiisure of knowing that it 
will be administered l)y a class of officem and courts 
wliich would not give satisfaction if administering a 
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revealed law ; and they will have the undoubted gi'atifi- 
cation of knowing that everybody is in the same pre- 
dicament as themselves. 

TJiat is the amount of the proposed reform, after a 
lavish expenditure of money and of the time of many 
able men — a scheme which terrifies and abuses one class ; 
hardly, if at all, benefits another ; and presents a third 
with a hoimnopathic improvement of its condition. Is 
it wortli while to take any trouble at all for such a 
result 1 

It appears to me that a consideration of the whole 
question will show you, Sir, that, however desirable tlie 
proj)osed meirsiire of reform may be in some })oints of 
view, it is yet a remedy ap|)lied only to very small j^arts 
of the diseiused judicial system of India, and cannot be 
exq)ected to efiect a valuable cure even of those parts: 
while it will have tlie efiect of spreading tlie existing 
disease to a portion of the body politic (and the most 
intelligent and energetic ])ortion) not hitherto affected 
by it. There is really no necessity fin’ this. I am so 
convinced in my own mind that the scheme of amalga- 
mation in its present form will not be carried through 
the Legislative Council of India, that I think we may 
assume its rejection. In that case, as before remarked, 
the main feature of the whole scheme, namely, the intro- 
duction of one uniform law, presided over by one High 
Court, for the whole popidation of India, is destroyed. 
But if Government is still desirous of trying a partial 
reform, if it thinks some use should be made of the 
peiiid code, why not confine the trial to those classes 
who camiot suffer by it to any great degree, and that 
class who must benefit by it to some degree? This may 
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be (lone by enacting the penal code aa the law to be 
administered by the East India Company’s Courts to all 
save British subjects, and leaving the latter subject, as at 
present, to tlie Supreme Court and their own laws. I 
have said, as far as I have means of ascertaining, that I 
believe the natives would not object to the exchange 
of this law for the Mahomedan criminal law ; and its 
introduction would undoubtedly be a benefit to those 
classes who may be said to possess no laws of their own. 
I see no objection to tliis as an experiment, a comprO' 
misc, and temporary measure, though it is to be ardently 
hoped that the day is not far distant when a nobler and 
ampler reform will be granted to the judicial evils of 
India. 

But any such reform, deserving of tlie name, must 
l)egin in another direction — with the courts of the East 
India Company, and the men who preside over them. 
The best tools in the hands of bad workmen can n(3vcr 
produce anything but indifferent results ; and in 
tills case you have judges and magistrates wanting in 
legal knowledge; without administrative experience; 
witliout the elieck of a bar ; hardly able to speak, and 
certainly not to read, the language in which their pro- 
ceedings are recorded, and very often not understanding 
the dialect of the witnesses ; at the mercy, in an extra- 
ordinary degree, of ill-paid native underlings; men of 
extreme youth, discharging other functions incompatible 
with judicial duties; totally without independence; each 
man cx officio a judge, Avhether fit for the office or not ; 
wnth more work than he can do, however honestly dis- 
posed, and yet without any incentive to work at all : — 
what in the world can you expect from an average man 
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under such circumstances ? and what manner of thinjj, 
tliink you, is that which they dispense, and which Mr. 
Macleod, with grim facetiousness, calls Justice? A law 
made by the angels of heaven, and administered by such 
judges sitting in such courts, could scarcely be anything 
short of a cui'se. 

The British settler has always been exempt from these 
courts in criminal matters. Had lie not been so, he 
would not now be found in the country. His subjection 
to them ill civil matters has operated in a most deleteri- 
ous manner upon his enteiprise, and consequently upon 
the commerce of England. A true statement of the 
sums spent by Zemindars and Planters in the main- 
tenance of men for the defence of their property, and in 
tlie necessary bribes to judicial officers, would astound 
the House of Commons, and show what an enormous tax 
tlie shameful neglect of the Indian Government to pro- 
vide for the peace and law of the country entails upon 
all classes out of the jurisdiction of the Supreme Court; 
and yet the Government do nevertheless tax the popula- 
tion enormously and directly for the maintenance of 
their courts and police, and spend a large portion of the 
money so obtained on other purposes. The British 
setth‘r, knowing how his property has suftered from sub- 
jection to these courts, struggles against an extension 
of their jurisdiction to his life and liberty as against his 
absolute ruin. Tlud he knows will be the result, whether 
the law under which he is harassed be Macaulay’s Code 
or the Maliomedan Law. 

An opinion, 1 am informed, is prevalent in England, 
that the British subjects object to be placed on an 
equality with natives, and I can ea.sily guess the reason 
why such an impression has been fostered by the East 
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India Company’s partisans. It is utterly false. The 
Britisli suljjects would be delighted to see the natives 
raided to an equality with them, and enjoying the benefit 
of laws and courts as good as their own. Such an 
amchoration would be of incalculable mutual benefit. 
But they undoubtedly object to reiicli that equality with 
the natives by deijmdalion to tlie unhappy condition of 
the latter. That cannot and will not benefit either 
party. To that mejusure they have quite ?is great an 
objection as Her Majesty’s ministers would show to a 
reduction to the condition and salaiies of Her Majesty’s 
footmen. And, as I have before stated, the intelligent 
and thoughtful among the natives do not desire it 
themselves. Perhaps, among the mass, some slight 
feelinir of selfish m’atification mi<xht be felt for a moment 
at tile thought that iill others were as badly off as them- 
selves ; ])ut the better sort hope to liave their condition 
raised to ours, and derive no pleasure — as indeed no 
rational man can — at tlie prospect of a measure which 
will sinqily have the efieet of involving others in their 
own misfortunes. I have seen it so stated in so many 
words by more than one distinguished native ; and if 
you will make inquiry among the members of your 
own Government, you will easily learn that I am justi- 
fied in making tliat assertion, if you do not already 
know it. 

If Parliament yield, as I think they are bound in 
justice to do, to the remonstrances of their fellow 
countrymen, and refuse to subject them to the courts 
of the Company in criminal mattem, there is no ne- 
cessity to pass the Penal Code for them. The judges 
of the Supreme Court are as weU acquainted with 
tlie criminal law ol* England lus the judges of England, 
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and can continue to administer it with the same facility 
as tlieir British brethren. There is no need to impose 
upon them the necessity of learning a new set of 
definitions and laws. I am bold enough to think there 
are very grave objections to Macaulays Penal Code, 
and that mucli dilHculty will arise in adininisteiing 
it. But it is certainly easier to learn, and superior 
to the law now administered by the Criminal Courts of 
tlie Company. Pass it, therefore, if you please, at once 
for these courts, and for tlie people who are now subjeet 
to them ; and hereafter, when you have rendered these 
courts unobjectionable to Britlsli subjects, the code will 
liave l:)eeu tested, and amended in all probability ; and 
it may then be made the criminal law of India, if it 
lias been found to ho productive of a benefit sufficient 
to warrant the change. 

1 may make a few observations upon this code. It 
certainly is not my intention to enter upon the subject 
at any great length, or to take all the objections which 
might be taken to its language, jirovLsions, and defini- 
tions, but to confine myself to a few leading remarks. 
Ill the first place, it was drawn up by men, not one 
of whom was a practical or learned lawyer. I do 
not know in what degree it is the handiwork of the 
distinguished man whose name it liears ; but he brought 
to his task neither a practical knowledge of law, nor an 
accjuauitance with India. He is a barrister only in 
name ; and yet he is the only one of the framers who is 
a barrister even in name. The others were civilians of 
the Company’s Service — men of ability, no doubt, and 
who brought to their task a knowledge of India, but 
marred by their ignorance of English law, and by 
the peculiar prejudices which attach, as I shall hereafter 
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endeavour to show, to their whole service, as a body. 
Of this tliere is abundant evidence in the code itself. 

The Act which appointed this Commission, of which 
Ml’. Macaulay was the President, pointed out the pre- 
liminary steps to bo taken by them. (3 and 4 William 
IV., c. 85, sec. 53 and 54.) They began by flatly 
disobeying the provisions of the Act, and neglecting 
the necessary steps for informing themselves of the state 
of things for which tliey were to legislate. Upon 
this point, see tlie evidence of Sir Edward Ryan before 
the late Parliamentary Committee for Indian Afiaii’s, — 
one of tlie richest pieces of satire I ever read, and 
infinitely more amusing from the apparent uncon- 
sciousness, on the part of the witness, of the tremendous 
revelation he was making : — 

“Q. 2,114. Have the provisions of the Act of 1834 
elfected the objects which were contemplated in 1823? 
Certainly not. It was the intention of the Legislature, 
under that Act of IVirliament, as is to be gathered from 
the words of the Act itself, that the Commission should 
make iiupiiry into the existing system of the courts, 
and examine the state of judicature generally in both 
the Queen s and the Company’s Courts : that after a 
full examinafkm into the subject it should report the 
results of their inquiries; that the Governor-General 
should direct what inquiries it should make, and what 
places it should visit for the purpose of making those 
inquiries. No searching inquiry has been made by that 
Commission into the state of the existing courts; NOR 
into the state of the Queens Courts; nor have any 
reports of that nature been made ; nor has the Com- 
mission personally visited or inspected the state and 
condition of any of the courts in the interior ; but it 
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DID PROCEED IN 1835, WHEN IT WAS ESTABLISHED, TO 
THE CONSIDERATION OF A CODE OF CRIMINAL LAW.” 

I do not know any parallel to this statement. It 
may be a question whether this disobedience of the Act 
does not nullify the proceedings of the Commission. 
Without any information upon the subject, these gentle- 
men proceed headlong to make laws for a hunch'ed 
millions of people; the civilians taking the English law, 
I sup2)0se, from the mouth of Mr, Macaulay, who is 
no lawyer, — whose very devotion to other pursuits shows 
that he can have had but a superficial knowledge of the 
maxims and principles of that “ Ladye Law,” of whom 
Coke quaintly says, that she “ loveth to lie alone,” 
— and who certainly never had the slightest experience 
of their practical working; and Mr. Macaulay receiving 
his information as to the state of the courts from the 
civilians, who, for the honour of the Government they 
served, and for their own exoneration from blame, 
were (hrectly Interested in keeping liim in the dark 
as to the true state of things. Is it wonderful that 
under these circumstances the code should be objec- 
tionable ? Was not this disobedience of the Act an 
insult to the Legislature of these realms 1 Is it un- 
retisonable to expect that the remonstrances of the 
people so legislated for will receive courteous hearing 
from Parliament, and a com pU ance with their just 
demands ? 

I have discussed this code with lawyers of long stand- 
ing and practical experience, and never knew one of 
them who approved of it in any degree, except in so far 
as it was a code of some sort. We all feel what a boon 
a good code would be. But when we reflect that after 
the English Criminal Law Commissioners had made 
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themselves acq^uainted with the state of things for 
which they were to legislate — had taken all those neces- 
sary j)reliminary steps which the Indian Commission neg- 
lected to take — the result of their labours was a complete 
failure, in the opinion of the judges of England, it is 
not marvellous that the code of the unlearned Indian 
Commission should be a bad one. When you have got 
a code ir?^ngland, it will be time enough to alter it in 
tlio sliglit degree required for Tiidla, and to pass it 
for British subjects, when it can be administered by com- 
petent courts. The definitions and principles of the 
criminal law by which British subjects in India are 
to be ruled, they as such sul)jccts have, I contend, 
on indefeasible right to demand should be co-equal and 
con-similar with those of the law enacted for their coun- 
trymen in England. They do not denaturalize them- 
selves by voluntary exile, and do not lose the right 
of being tried by the laws and courts, for the establish- 
ment and integrity of which their forefathers fought 
and conquered. 

Independent of the fret tliat the enactment of this 
code is sought to be made the pretence of subjecting 
British subjects to corrupt courts and incompetent and 
dependent judges, it is itself unconstitutional in some of 
its leading principles. It is a code in which the prin- 
ciple of despotic dictation by the Supreme Executive 
Government to the judiciid officers is recognized as a 
fit pnnciple to be made the supreme law. It is a 
cocle in which laws for the suppression of European 
immigration into India are recognized, re-affirmed, and 
re-enircted, when they ought to be repealed. It is 
a code containing a provision which makes the bare 
possession of a printing press punishable with fine and 
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imprisonment, even though it be not used, — with fine 
to the amount of £500, and imprisonment for two 
yeai-s! It is a code wliich entrusts enormous powers 
to very young, dependent, and incompetent men, and 
makes no attempt to improve the courts of India. It 
is, moreover, full of strange definitions and loose lan- 
guage, to which a thousand objections might be taken. 
The grand merit of the English criminal law iJf'and has 
ever been, that as far as trial is concerned, its code 
of procediire has been popular and republican. It 
lias been the Legislature, by endless statutes of no 
small absurdity, and judges, by decisions of marvellous 
narrowness, tliat liave caused its encumbrance witli a 
lieaj) of rubbisli which is not yet half swept away. 
Ihit tills code presents the Indian public with a mockery 
of trial by jury; with a law despotic in its leaning and 
principles, and with judges and magistrates who habit- 
ually refer to, and act under the actual and immediate 
control of, the Executive Government, — the magistrates, 
more especially, on whom the whole preliminary investi- 
gation is thrown, and who have the power, of course, of 
holding to bail, or refusing it, and committing for trial. 
Moreover, it is a ,sine qua non that the Local Legislature, 
as at present constituted, out of purely official elements, 
should not have unlimited power of altering any code 
wliich may be presented to them. Such a code as the 
one now under consideration, altered by such a local 
legislature, will put the residents in India bound hand 
and foot into the power of any judges and magistrates 
who may choose to exercise the almost unfirnited powers 
of oppression which they will possess. And that there 
are many such I will proceed to show. 

I now come t(j the point to which I most specially 
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desire to direct your attention, — the class of men who 
exercise judicial and magisterial functions in India, 
the civil servants of the East India Company. It is 
not unusual to say that one intends to speak of them 
with great respect, and to profess a high respect for 
tliem, as a body. I shall make no such avowal, but 
shall endeavour to show exactly in what points they are 
deservidj of respect and of blame, in my opinion. They 
are selected from the middle class of English gentry, and 
are, as a body, just what tlie average Jones and Tliomp- 
son of English society would be, under the same circum- 
stances of climate, position, and education. I willingly 
allow the great excellence of sgme individuals ; but with 
these we have nothing to do. They are happy accidents. 
In speaking of a body of men, and considering their fitness 
for being entrusted with large powers, we must not pro- 
ceed upon the hypothesis that some may be Pitts or Mans- 
fields; but upon the fact that the groat majority must 
be the sort of average being against whom you brush 
in the drawing-rooms of the society whence he comes. 

If this proposed reform takes place, the vast majority 
of the men by whom the British subjects in India 
will be tried will, for many years, be men who entered 
the seiwice under the old system of appointment by the 
Court of Dlrectoi-s, and my remarks will chiefly apply 
to them, though their force will not be materially 
affected by the alteration to the examination system 
now introduced. 

Let us, for the purpose of illustration, take the case 
of two brothel’s, average boys, rather clever than the 
revei-se, and, judging by general rules, consider the 
probable effect upon their character of their different 
positions, the one entering upon the career of a barrister 
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in England, the other of a civilian in India. Mr. Jones, 
we will say, is blessed with two sons, Jack and Tom, 
who have both gone fairly through the ordeal of a 
public school, got one or two prizes, reached the sixth 
form, written some sweet things in theii' sisters album, 
aiul are considered geniuses by their own family and 
their own selves, and not parties daily stu[)id by other 
people. While Jones, is debating to wlit^li Uni- 

A'ersity he will send them, an East Indian Director 
takes a fancy to I'om, and offers him a writership, a,nd 
he is Sent to Haileybury, where wo will leave him for 
the present, to follow Master Jack. He is sent to 
Oxf )rd, and of course such a very clever fellow is sure 
(in his own opinion) of a, first class, with nn'xlerate work. 
The lists come out, and lo ! Jack has only “got a third.’^ 
For a moment his selih'steem receives a little shock ; 
but lie soon recovers. The examiners notoriously had 

a, prejudice against College men ; and if they had 

not, by the cruellest luck, set him a paper iu the only 
passage of Aristotle whicli he had not read carefidly, 
ht‘ would have ])e(;n certain, Ac., &c., &c. Mrs. Jones 
and his sisters believe every word of the excuses, and 
by the time he has muttoned and beefed liimself into 
tlie degree of utter barrister, his self-complacency is 
completely restored ; besides, though he did not get a 
first class, he cannot forge^t how he distinguished him- 
self at the dc^bating society. Nature meant him for an 
orator, he feels : only let him get the chance, and the 
effect he will produce in Queen’s Bench will be some- 
thing astonishing. He does get it at last, through a 
benevolent attorney, who fancies he sees a I’esemlfiance 
in Jones to his dead son, and determines to give him a 
chance of showing his mettle. With what pride Jones 

u 
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eyes his brief ! How he will show cause against that 
rule ! IIow he will pound, triturate, and utterly demol- 
ish tlie otlier side ! His leader seems to entertain no 
great hopes, l)iit his leader clearly has never got a riglit 
hold of the point. He, the great Jones, will liave to do 
it all himself. So much the better ; in about five years 
a silk gown ; in ten, if the liglit ministry are in })Ower, 
Mr. Attorney ! Down he goes on the eventful morning, 
with a most carefully prepared speech ; points duly 
marshalled, like steps on a ladder, a tremendous pero- 
ration, and a secret ho])e that the judges will snub him, 
in order that ho may “come out strong.’' Need I say 
that he will arrange his facts and arguments with the 
lucid force of Lyndhurst, and descant upon them with 
the nervous eloquence of Erskine ? 

At last the moment arrives. He gets uj), and says 
very glildy, “ My Lords, I also have the honour to np|)ear 
in this case with my learned friend,’' when a sudden 
doubt suggests itself ns to whetlua’ he had not better 
begin with his third point, lie hardly attempts it, 
before he iinds himself in an inextricable confusion. 
Tlie oddest sensation (msues. Sparks seem to flash from 
his eyes ; something rises up and bobs against his uvula, 
choking his voice ; the judges seem all running into 
one ; Lord Campbell has suddenly laid aside the grave 
decorum of his manner, and is winking at him with 
indecent hilarity ; and clear amid {^ill the confusion he 
sees, rife with malicious fun, the detested fixee of his 
stupid cousin Robinson — that Robinson whose waltzing 
and hideous boots he has so often ridiculed, in Ids neat 
way, to Miss Charming — that Robinson who never 
wrote album vei*ses in his life, and yet has, in this very 
case, acquitted himself fairly on the other side, as he. 



JonuB, cannot but allow. Now at this juncture, instead 
of snubbing liiin, one of the j\idgcs kindly tries to give 
him a help ; he cannot understand or catch the sugges- 
tion ; it is the last feather on liis burden ; he sits down 
abruptly, with burning cheeks and a heavy lieart. lie 
sneaks home with suicidal intentions ; but liis spirits 
un])rove gradually after dinner with each glass of port. 
He begins to reflect and take a new iiK^asure of himself, 
lie perceives that he made a little mistake in thinking 
he w,;xs a huge piece of ordnance, wliose weighty metal 
and loud bang woidd astonish the world the moment it 
was discharged, and that it will take long time a, ml 
labour to make even a ]K)cket }>Lstol of him. lie takes 
a more favourable and rcs 2 :>cctful view of llobinson ; he 
dare not, cannot, (piiz him a.ny more. However, if he 
bas jduck, luck, and (all 1 most necessary of all) a 
IVieiidly attorney, he will try again, and may in time 
get his silk gown. 8uch is the rude lesson tlirough 
which a. professional man learns modesty and charity. 
Many a fine intellect and sensitive nature have shrunk 
from the horrors of a second attemi^t ; many more have 
iK'ver got the chance after the first disinaf defeat. Hut 
the lesson, stern and cruel though it often is, lias an all- 
])ervading and Vieneficial effect. Jack Jones, after that 
miserable day, is a wiser and better man, and fitter to 
judge of his fellow men. 

Now turn to the other jncture, and follow the 
civilian s career. He is ‘‘ highly distinguished at 
llarleybury, and after hearing a few eloi^uent and touch- 
ing remarks uj^ion duty from the good Sir James Hogg, 
he sails, amid sororial lamentations and matei rial bless- 
ings, for Calcutta. lie gets an inkling into his good 
fate ujjon the voyage. He hears congratulations on his 
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luck from the old military men who are returning from 
furlough, and notes the semi-divine assumption of the 
old civilians ; and probably one or two of the more 
knowing girls make a dead set at him. Once at Cal- 
cutta, his progress in conceit is exceedingly rapid. He 
goes to stay with a mamed relation, who is high in the 
service. The house is a palace ; the splendour of the 
living, the number of the servants, the style of furni- 
ture, present a ratlier striking contrast to the paternal 
mansion in Bloomsbury Scpnu-e. This, then, will be his 
lot too. Every morning as soon as his eyes open, in 
answer to the gentle call of his bearer, that polished 
individual makes the most graceful and lowly prostra- 
tions, and salutes him by the loftiest appellations. Two 
of them wipe and di’ess him. Whenever he eats, a 
servant attends to his sole wants. The tradesman is 
only too happy to give him unlimited credit. Does he 
want money 1 Who so happy as the money-lender to 
oblige him with any amount 1 The lessons taught by the 
adulation of the native and the shopkeej^er are enforced 
by the demeanour of his own pretty countiywomen. 
Beauty bows before him ; the brightest eyes light up at 
his approach. Emily and Ann seem to have made a bet 
as to who shall produce him the gi'eatest number of 
sweet smiles in a given time. For, alive, liis value 
ranges, as soon as he is employed, from about £500 to 
£10,000 per annum ; and when he is bricked up in liis 
grave (to give the worms a fair stjirt against the jackals, 
the wealthy are bricked up in India), liis miraculous 
carcase is still pecuniarily productive to his widow. 

Three hundred a year, my dears, dead or alive, and 
pensions to the children !” is the remark of the sagacious 
matron to her daughters, when enforcing the necessity 
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of catching a civilian ; “ to say nothing of the position/' 
He stays about a year in Calcutta, snatching just time 
enough from dissipation to enable him to pass through 
a very easy examination in the native languages, and 
he is then sent up into one of the interior districts, to 
officiate as assistant to the magistrate — a gentleman 
who presides sole arbiter over from one to three millions 
of men. The young civilian, who from the date of his 
appointment has been drawing from £300 to £360, now 
begins to draw from £480 to £600 a year, according to 
the number of examinations which he has passed, and 
proceeds to deal out ‘‘justice" to an enormous popula- 
tion, without any sort of judicial trainiiig, but witli no 
small opinion of himself and liis powers. His age, it 
will be remembered, is twenty-two. I shall copy a 
sliort (b'scription of his modus ojx'randi from the pen 
of the late Mr. Wilson, for upwards of twenty-five years 
a resident in Tirhoot, a man j)rofoundly versed in 
Oriental character and languages, and of the highest 
character : — 

' “ The embryo magistrate instals himself in a dwelling- 
house, the property of the principal landholder in the 
vicinity ; a nominal rent is, for appearance sake, nego- 
tiated, while double the amount is usually spent in 
repairs and improvements. The landlord impresses 
upon his tenantry the obligations the authorities are 
under to him, and he is enabled to give them an extra 
squeeze. A room in the building is set aside as a court ; 
all the procedure is in writing ; a nephew of the magis- 
trate’s confidential native functionary presides as con- 
fidant and mentor to the youthful Englishman ; several 
other writers, a few attendants, porters, and policemen 
arrayed in blue turbans and badges, describe this official 
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retinue ; and with all the lighter charges and petitions 
of the magistrate's file handed to him for adjudication, 
the young man commences his career, taking lessons on 
the wrongs of indigent men, much in the same way as 
Majendie experimented upon living animals. 

The language of the court is not the dialect of the 
people. The evidence, therefore, of the witnesses, the 
accuser, and the accused, must he taken in writing by a 
native examiner ; and the whole proofs of the most 
trivial assault, or the foulest murder, are carefully 
arranged by a man who receives ten shillings a month ! 
A douceur modifies the evidence materially. When all 
is ready, the papem are read aloud by tlie liead native 
functionary, while the young magistrate is drawing a 
horse or a ship on some blotting paper, or hacking the 
table with his penknife. At the conclusion, the bencli 
intimates to his sable mentor to give a ‘ siiitfible order.' 

“ But the decisions here pronounced do not rest upon 
the affidavit of witnesses present, so much as upon the 
report and details of an investigating olficer, who pos- 
sesses the most anomalous power in the interior of the 
province. At the distance of some twenty or thirty 
miles from each other, small police stations are dis- 
tributed ; these are occupied by a few paid and unpaid 
policemen, the latter being rewarded for their zeal by a 
levy upon the inhabitants, in which the fonner share. 
This posse is commanded by a sergeant called a darogah, 
a corporal called a jamadar, and a clerk ; for it very 
often happens that, although engaged in the most 
extensive ])aper connspondence, the two former cannot 
write. Under these officers, agtiin, are placed a body of 
village watchmen, said to amount in Bengal, in round 
numbei's, to no leas than 200,000 men, and supported 
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by a local tax upon all huts. These guardians of the 
night are thieves by profession, and thieves by hereditary 
descent. 

“ The duty of the sergeant is to inquire into all 
unlawful causes of offence, take down evidence, and 
report his own convictions on the case to his superior, 
the magistrate, who in most cases decides accordingly, 
as he cannot help relying on the accuracy of a man 
writing from the spot ; and thus the lives and fortunes 
of the people depend upon the good will of a set of the 
most unmitigated scoundrels on earth.” 

Under this advantageous training, the young civilian 
speedily becomes a magistrate, and a good deal more 
til an a magistrate, as we understand it in England. He 
is not simply a judicial officer, but a thief-catcher, police 
superintendent, accuser and magistrate in one. A con- 
viction by him, in his judicial aipacity, is a compliment 
to himself ^is thief-catcher and policeman. Is it strange 
that lie should have, tlierefore, a strong leaning to seve- 
rity 'I In fact, as there is no soi-t of division of labour 
in the service, the education above described is supposed 
to fit a civilian to be thief-catcher, police superintendent, 
accuser, magistrate, judge, an intricate tax collector, a 
commissioner of revenue (with nearly indescribable pow- 
ers), a postmaster, an opium agent, a salt salesman, an 
exciseman, a secretary to Government, a dqjlomatist, a 
finance minister, a professor of English law, a director of 
public instruction, and an «"edile, or commissioner of 
sewers and public works, all in turn ; but if he is 
remarkably idle, or remarkably foolish, his elevation to 

* “ A Letter to John Bright, Esq., M.P., on the India Question.*’ 
By James Wilson, Esq., Twenty-five Years Resident in Bengal. Lon- 
don: Edward Stanford, 0, Charing Cross. 
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the bencli l^ecomes a certainty, as he is considered unfit 
to be employed in what are deemed the more important 
brandies of the public service. You will think I exag- 
gerate ; bub I am stating a truth as notorious in India 
as that the earth goes round the sun. I know an 
instance in which an exhibition of remarkable folly on 
the part of his senior gained a friend and connection of 
my own an unexpected promotion. That senior, for his 
folly, was immediately made a judge, because lie could 
not, in the opinion of the juithorities, be intrusted with 
revenue matters, and my friend got the post his senior 
would have had, if no doubt had been entertained of his 
sanity. Every man, as he attains sufficient standing, 
can be made a judge ; in fact, he is only not made a 
judge if ho has shown too much ability to he spared 
from the other branches of the service, or if he pushes 
his interest with a view to other employment. This 
fact is broadly statiid by Mr. (Jeorge (Jam])l)ell, who is, 
nevertheless, a thorough-going partisan and admirer of 
his own service : — - 

It seems to be considered, that if a t this time of life 
a man is fit for anything at all, he is fit for a judge : 
(f)i(l if he is ft for nothunj^ make him a jtah/e, ami (jet 
rid of him: for once in thaf office, he has no claim to 
farther promotion by mere seniority alone.’^ This being 
the case, the judicial is naturally the despised branch of 
the service, and nearly all the more able and ambitious 
servants of the Company seek enijiloyment either in 
the revenue or secretarial or financial (l('})artments, as 
through these paths only are the highcijit dignities, such 
as lieutenant-governorships and memberships of Council, 
likely to be attained. I am well aware that the present 
Lieutcnant-Govei'iior of the North-Western Provinces 
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was raised to that dignity from the Sudder Bench ; but 
he was not so promoted from any abilities displayed as 
a judge, but from those shown in other employments, 
and from strong interest ; in fact, he was a very bad 
judge in some respects, as the Friend of India has 
lately confessed, though, of course, a man of liis ability 
and industry WcOS vastly superior to the majority of his 
service. And after this confession on the part of the 
civi lians' own organ, of the judicial unfitness of the Sudder 
Bench generally, and especially of this undoubtedly able 
•man, and after Mr. G. Campbelfs statement, it may 
well bo conceived that the average judge is a very queer 
animal indeed. 

I think I might almost leave my case as to tlie judi- 
cial unfitness of the civil servants where it now stands, 
and ask any man of common sense whether he wonders 
much at the dislike shown by his countrymen to the 
])rospect of enthe subjection to such courts, and such 
olficers, and such a police '? But their greatest dis- 
qualifications for the judicial office have not yet been 
hiiited at. 

It cannot bo denied that the judicial training of the 
civilian is totally deficient in every requisite for tlie 
improvement of his natural capacity. Let any kind of 
lliult be proved against him, no notice is taken of it, or 
if any is taken, it is generally in the nature of a kick 
up-stairs. Mr. Wilson, just quoted, cites an instance: 
‘‘A j^idge, cond(*nined by the Court of Directors for open 
fraud in the performance of his judicial duty, is deprived 
of an appointment yielding .£2,300, and is installed in 
another worth £6,000 per annum,” and adds ; — “ This 
one instance is given, where twenty more might be 
added.” This is true when the delinquency is not of a 
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nature to offend the Government ; but if the judge 
decides against the Government, he is nearly sure to 
feel its displeasure sooner or later. He has entered into 
a covenant with them, of tlie precise nature of wliich 
we are not aware ; but that, and the fact of his promo- 
tion depending not on his own merits, but on the good- 
will of the Executive Government, render him totally 
subservient. The Government do not hesitate to tell 
the judges liow they are to decide in cases of wliich the 
decision affects its own interests, as I shall presently 
show. This evil spreads through all the subordinate • 
judicial officers. The latter obey the slightest hint of 
the magistrate, whom they regard as the exponent of 
the' wishes of those in power. Let him be known to 
have a prejudice against a given zemindar, or planter, 
and the obnoxious individual is ruined. The slightest 
expression of liis liias — an indirect liint even — and the 
man indicated never gains his case. Assistant magis- 
trates, de})uty magistrates, cazees, pundits, amlah, 
nazir, sudder amcens, moonsiffs, darogahs, police, all 
are banded against him. Not only does he suffer defeat 
in every case which he himself brings into Court, but 
endless accustitions are trumped up against liim, and 
supported by perjury and forgery. The darogah, or 
serjeaiit, is only too happy to gain credit for zeal by 
l)ringing accusations forward ; the magistrate begins to 
think him a very excellent officer, and himself a very 
cnero’etic and successful detector of abuses. The 

O 

darogah sees the pleasure his charges give, and con- 
tinues producing new ones. The ihagistrate can hardly 
help believing some of them, even if the majority are 
found to be false ; and the man, against whom charges 
are weekly or monthly preferred, is at last believed to 
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be an accomplished villain ; though perhaps all these 
accusations had their origin in some hasty word, or 
heedlessly displayed dislike of the magistrate himself. 
If he leaves the district, he probably tells his successor, 
“You had better keep your eye on So-and-So and 
thus the successor too imbibes a prejudice against a man 
who is very likely to be entirely innocent. The result 
is invariably that the man is either ruined, or driven to 
hold his own by the worst means : by the strong hand, 
by extensive bribery of the magistrates^ underlings, or 
fraud, perjury, and forgery. If the latter be the case, 
the cliances are that by the time he has become a 
thoroughly accomplished viUain, and has got all the 
understrappers in his pay, and a well organized band of 
])ei jurors, he b(K;omes a great favourite with the next 
Tuagistrato, who now finds him always to be in the right, 
looks upon liim as an injured individual, who was 
shamefully o))presscd by his predecessor, finds every case 
in liis favour, and the man in his turn rides rough shod 
over all his neighbours, and indemnifies liimself for his 
previous unjust losses by j)resent unjust gains. Con- 
ceive the effect on the planter when the magistrate has 
a spite against him ! 

I have said that the best intentioned magistrates can- 
not do their work, and that they have no incentive to 
^vork. The first assertion d<3es not admit of argument ; 
a glance at the extent of their jurisdiction, and a con- 
sideration of the badness of their police (of which I am 
informed a late lleport by Mr. Halliday, which I have 
not seen, is as demonstrative as the most ardent Indian 
reformer could wish), will convince you of its truth. 
As to the second, it is to be remembered that, except in 
very rare instances, energy is not rewarded. Tlie civilian 



is sure of his promotion, whether capable or incapable, 
whether idle or industrious. In those rare cases where 
an extraordinary promotion takes place, it will be found 
that the more important element of interest, either in 
India or at home, was not wanting in the candidate ; at 
least, I cannot call to mind an instance to the contrary. 
All that the Government require is, that a certain num- 
ber of cases should be decided in the month. When, 
therefore, the officer finds his tale growing short, he 
rattles through hiB remanets in a helter-skelter fashion, 
till he gets his decisions up to the required number. 
This is, I believe, absolutely necessary under the present 
system ; and it is easy to conceive that an indulgence in 
this rapid mode of decision becomes habitual, the more 
readily as it generally brings the magistrate into favour 
with liis superiors, and gains him credit for vigour and 
diligence; while, on the other hand, a conscientious 
representation of abuses, and scliemes for their reform, as 
frequently bring the official into disgrace ; he is ordered 
not to be troublesome and meddling, but to do as others 
do. Moreover, the climate must not be left out of con- 
sideration; that of Bengal is relaxing to an astonishing 
degree; the most vigorous are not free fi'om its irritating 
and weakening effect ; the majority alternate between a 
savage irritation and effete listlessness. And yet to dis- 
charge the duties of a magistrate properly, a man must 
be a good horseman, and able “to stand the sun,” in 
addition to his other qualifications. 

Besides tlie obvious tendency to severity, which the 
possession of judicial and executive functions by one and 
the same individual must superinduce in him, this double 
capacity has another most injurious effect. It precludes 
the possibility of obtaining redress against his wrong 



45 


doing; for if convicted of evil practices in his executive 
department, he turns round and shelters himself as a 
judicial officer under Act 18 of 1850, commonly called 
“ The Impunity Act.” This was one of the three “ Black 
Acts,” which the European residents unanimously opposed 
in 1849, and the only one of them which was passed. 
It was expressly passed to give the civil servants more 
impunity than Lord Wensleydale had decided they were 
entitled to under the statute 23 Geo. III., c. 70, in the 
weU known case of Calder v. HalketL It was an Act 
contrary to the intention of the Legislature when it passed 
the statute of George III. It was an Act contrary to 
the principles of the Privy CounciFs judgment, and it 
was laughable for the absurdity of its phraseology ; but 
nevertheless it was passed, and seems to have the effect of 
preserving the magistrates from the consequences of 
punisliment in case of mis-behaviour. I will, as a speci- 
men of the manner in which some of these gentry 
behave, quote the case of a Mr. Thomas, the collector 
and magistrate of Coimbatore, in Madras. The last few 
mails have brought us news of the final decision of this 
case. 

Bhawanny Lallah is a wealthy merchant, trading be- 
tween Coimbatore and Madras. Mr. Thomas is collector 
and magistrate of the former place, but in September, 
1854, was residing at Ootacamund, distant seventy to 
eighty miles from Coimbatore. On the 20th September, 
he sent a note — not a summons — to Bhawanny LaUah, 
ordering him to appear before him at Ootacamund, the 
object of the requisition not being stated. Bhawanny 
Lallah very natur^ly did not go. On the 23d December 
Mr. Thomas had him taken into custody, dragged back- 
wards from prison to his cutcherry day after day, until 



he was pleased to sentence him — Heaven knows what 
for (for there wtis no charge) — upon the 6th January, to 
find two sureties in 100 rupees each. Then Mr. Ihonias 
pretended that this wealthy trader could not find such 
sureties, or at any rate he refused to accept them, and 
the man was further imprisoned for another week. Sub- 
sequently, Bliawanny Lallah brought his action in the 
Supreme Coui’t at Madras, and Sir (.1 RawHnson deli- 
vered judgment in his favour, from which judgment I 
extract tlie following sentences - 

Sir C. llawlinson, C. J. “ I cannot find in my notes 
that any charge 'lehatever was made against this jdain- 
ti(f; nor does all alleged against him in the highly- 
coloured statement called Ui sentence,’ amount to any 
charge. In fact, I cannot make anything at all out (f 
this i)iece of paper; for I cannot look upon it as a 
record at all — merely a so7^t of memorandum.” 

This ‘‘ sentence,’’ or “ record,” or “ piece of paper,” 
is the official record of wliat ])assed with regard to 
Bliawanny Lallali. It descidbed the charge against 
him, and the sentence upon him, in the language of an 
advocate, and not of a judge ; but one very remarkable 
fact is worth noting. When Bliawanny Lallali brouglit 
his action in the Supreme Court, ho rapplied for a copy 
of his “ sentence ” to Mr. Thomas : one was furnished 
to him. At the trial this was produced, and what pur- 
ported to be a copy of the same sentence, was put in 
upon behalf of the defendant Thomas : there was great 
discrepancy between the cojnes, and one was much 
longer than the other ! Upon which the Chief Justice 
thus commented : — • 

“/ have here two 2 nipers, both signed by the defendant, 
and both (singular to say) piurporting to be the record 
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of the case — both dated on the same day ; hut their con- 
tents are venj dissimilar. No explanation is given of 
this, though there has been ample time for such explana- 
tion, for the case has been the reverse of' hurried on. 
Yet the two 2 )a}wrs widely differ. True, I can make 

little of eithei both are so confused ami irregular. 

^ What arc the facta, the 

undisputed facts of the case '? On the i23rd December 
the plaintiff was taken into custody, and subsequently 
was taken before the defendant, by whose orders lie was 
day after day dragged backwards and forwards from 
the prison to the cutclierry, and from the cutclierry to 
tlie prison, being confined in the prison each night. 
Nothing would have been easier than to disprove this, 
had, it been \intrue. At length, after many days of this 
dragging about in custody, the defendant proposes to 
hold an inquiry into something which took place in his 
absence, more than two months previously. There had, 
been other magistrates there during these two months, 
hut there had been, no inquiry, no charge, nothing done 
till the defendant returns as de.scribed. On the htli of 
January the plaintiff was sentenced to find two sureties 
in 1 00 rupees each, or to go to jail : and on that day he 
was thrown into jail. The question then comes, what 
took place before he was thrown into jail? The plaintifi' 
swears he had friends, respectable and wealthy men, 
tlicTe, whom he tendered as his securities, and there is 
also other evidence of the fact. Coimbatore is a large 
place, and has many respectable and wealthy inhabitants ; 
and can the Court then be expected to believe the sugges- 
tion for the defence, that the jdaintifi] who is a very rich 
and influential man, could not get tivo .securities for 100 
rupees each'^ Tt is also suggested that the plaintiff 
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flatly refused to give security. It does not become 
necessary to inquire into this, because the magistrate 
had no jurisdiction to make him do so!^ 

This is an abbreviated accoiint of a case tried in 
Madras witliin the last few months. The report is taken 
from the Madras pa23ers, and the very words of Sir C. 
llawlinson s judgment are given ; the parts omitted do 
not in anyway affect these j)assages. The Cliief Justice 
upon this occasion found a verdict for the plaintilf, with 
1,000 rupees damages. This was subsequently upset by 
the same judge and his colleiigue, upon a point of law ; 
both judges, however, in thcii' judgment, intimating 
their o])lnion that Mr. Thomas had been guilty of ^'mala 
2 mixis” It is not for me to question tlie legality of 
this decision ; but it certainly seems greatly to exceed 
the principles laid down in Cnlder v. Halkett, and must 
therefore, I presume, rest upon the Act 18 of 1850, 
before noticed, and if so, proves the impropriety of 
that Act. For it must be remembered, that both the 
judges find a verdict for the plaintiff on the merits ; 
and we may deduce from the first judgment of Sir C. 
llawlinson the following facts : — 

1. That Mr. Tliomas ordered Bhawanny L,allah to 
appear before him, seventy miles off, without any reason 
or proper forms. 

2. That he kept him in prison without any charge a 
fortnight. 

3. That he then, for no offence and upon no charge, 
ordered him to find bail. 

4. That he refused his bail, and imprisoned him for a 
further term. 

Sir, this is torture ! It would be bad enough in 
England, but you have no conception of what it is in 
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India. A respectable native would abandon a very large 
amount of money rather than be obliged to appear in 
pemon in a civil court — nearly his whole fortune, I verily 
believe, rather than go into jail, or even appear in a 
criminal court. He loses caste, and honour, and feels it 
much as you would feel being kicked out of a gentle- 
man’s drawing-room. To regain the position he 1ms 
lost costs him an immense sum of money, if he be a 
man of position and wealth, in religious ceremonies, 
feasts, and fees to the priests of his caste. The police 
subject him to every indignity, spitting on him, fling- 
ing dirt on him, sending him food which he cannot 
eat, or threatening only to send liim his food by the 
hands of men whose touch is pollution, and thus starving 
him ; and force from him large sums of money to pur- 
chase exemption from their cruelty ; even if' they do 
not proceed to actual torture by any given inslrument 
named in the late Ileport. I know nothing of Madras 
personally, but unless the police there are very different 
from what they are in Bengal, I have no hesitation in 
saying tliat this iniquitous proceeding of the magistrate 
probably cost Bhawanny Lallah £1,000, at least, from 
beginning to end. Yet his oppressor goes unpunished. 

Now, observe the difference between this case and 
that of an English magistrate acting in a similar way. 
It may be that this magistrate is exonerated from 
punishment upon principles similar to those which wisely 
hold our judicial officers free from the consequences of 
tlu3ir judicial acts, though I confess I doubt it. But, if 
an English magistrate acted thus, the force of public 
opinion would drive him at once from the bench. Mr. 
Tliomas, on tlie contrary, will be considered a martyr by 
the Ijocal Government, and will perhaps be specially 
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favoured, but most certainly will suffer no loss of station 
or one step of promotion. This gentleman, by the way, 
was one of those whose veracity appeared in a somewhat 
unfavourable light in the Torture lleport. lie denied 
the exivStcnee of torture, and yet It appeared in the 
tables attached to the Keport that he had convicted two 
men for the. practice himself To judge from Sir C. 
llawlinson’s judgment, he docs not seem to have im- 
proved in his conceptions of truth. 

Tliink what the effect upon the poor natives must be 
of letting such instances of misconduct go imj)unis]ied ; 
they never dare complain of any oppression : and let 
me ask again, if it is sur])rising tliat Englishmen object 
to being tried for their lives by sucli men, and desire 
that the natives should have thehcncrits of tlieir courts, 
instead of themselves being subjected to the Company s 
Courts'? And yet Mr. Thomas’s sins arc mere pecca-dllloes 
in comparison with tliose of some of his brethren. 1 
cannot refrain here from quoting a paragra])h from the 
Madras Athenmun on tliis subject : - 

“ It is not the bare acting without jurisdiction from 
which the natives so much require protection, as all 
those irregularities, eccentricities, o])pressions, ilh^gahties, 
which may, and often do, occur during a trial and inves- 
tigation, and which are simply praxis' /” 

Surely the British subjects recpiire this too 1 
Are you acquainted with the case of Mr. Solano, and 
the charges he has brought against a magistrate named 
Swinton ? The case luus ])een before Parliament, before 
the Government of India, before the Court of Directors, 
and has bc^en noticed by one, at least, of the English 
papers. But (supposing that Mr. Solano was right in 
his allegations) his wrongs have received no redress, ami 
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the h'lst news from India reports that he has been all but 
murdered. It is impossible to deny that the attack on 
him is directly traceable to the ill-will of the magistrate. 
The cjise is one of such imijortance, that I shall make no 
apology for (Quoting an article upon the subject from the 
leading jornaial of Calcutta, and extracts from the case 
which Mr. Solano laid before the Goveriin\ent of India. 
]\Ir. Solano is a foreigner of substance, who has been for 
many years a planter and landholder in tlie district of 
Sluihabad. Mr. Swinton chose to believe that Mr. 
Solaiio was in the habit of oppressing his tenantry, and 
consecpicntly commenced what, if Mr. Solano’s state- 
numts be true, was a system of persecution and denial 
of justice against him. It is impossible to doubt the 
trutli of a large portion of Mr. Solanos statements, 
l)oca,use he states facts which were matters of judicial 
record, and the falsity of which must have been so easy 
of prool*, that no sane man would have ventured on such 
assertions if false. He describes a long and most vexa- 
ticnis proceeding, the adverse decisions of the magis- 
trates, and the reversal by the judge of those decisions. 
We know well in India that civil servants have fre- 
([uently been guilty of such conduct, and the proceedings 
of tlic Government in this case lead almost irresistibly 
to the belief, that Mr. Swinton is not able to exculpate 
himself from the charges made against him ; lor when 
Mr. Solano applied to Government to let him see Mr. 
Swinton’s reply, the (rorcDnnent refi/sod the request. 
And yet, Sir, since you have been at the Board of Oon- 
ti-ol the Home Government promised to fiirnisli a copy 
of Mr. Swinton’s reply, but has never fulfilled the 
promise. Is it because they dare not A gross wrong 
hcis thus been done to one of these two gentlemen. 

E 2 
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Either Mr. Swinton is guilty, or he is not guilty. If 
the former be the case, those in power, who kept him 
in office after they had proof of his wrong doing, are 
directly chargeable with the moral guilt of the mur- 
derous attack upon his victim ; if the latter, they have 
behaved most cruelly to Mr. Swinton, in permitting 
him to he for yearn under the stigma of being a sliame- 
ful and reckless oppressor. The evil results of such 
a policy are not confined to this particular case; they 
spread through the whole country, and every honourable 
and upright member of the service suffers from the 
suppression of inquiry into suoh charges. Suppose a 
parallel case in England. Suppose that a charge of 
corruption or oppression was brought in this circum- 
stantial manner against a magistrate or a judge of 
England. Would the public be satisfied — woidd his 
learned brethren be satisfied — if Sir George Grey rose 
in the House, and said that he liad received an expla- 
nation from the accused personage which he deemed 
satisfactoiy, and that therefore tlie Ministry intended to 
take no further steps in the matter, but that he certainly 
did not intend to publish that explanation? Would 
not the public be still more suspicious if the accused 
man happened to be the Home Secretary's own nephew? 
Yet this is an exactly parallel case. I defy anybody to 
say that it is not a fair analogy. Mr. Swinton is a very 
near connexion of Sir J, W. Hogg s, and has, I behove, 
other interest to back him. I know nothing of this 
case, save from the published documents. It may very 
likely be true tliat Mr, Solano has at some period re- 
sorted to illegal proceedings. There is hardly a Mo- 
fussil man in the oldest settlements of India, who is not 
driven, by the inefficiency of the courts and the police, 
to hold his own at times by illegal means. 



But Mr. Solano is not only a planter, but a zemindar 
and landowner. In such cases oppression on any large 
scale is very rare, for the best of all reasons ; it mili- 
tates against his own pecuniary interest. It is very 
possible that Mr. Solano, as soon as he had discovered 
the uselessness of appealing to the judicial authorities, 
determined to protect his property by the strong hand, 
and enforced his legal claims by illegal means. But the 
l)]auie of such not uncommon proceedings *attache8 to 
the Government, who provide no effectual means of 
preserving order, or enforcing just claims in legal ways. 
And surely a man is not likely to be cured of evil prac- 
tices by finding the law courts shut against him, and 
the police, who obey eveiy liint of their official supe- 
rior, turned into so many enemies against him, from that 
superior’s personal ill-will and prejudice. It requires no 
reflection to suppose that a man, who has invested his 
whole fortune in the country, will prefer holding his own 
by bribery, fraud, and violence, to certain and imminent 
ruin. I sulijoin the article, and extracts from Mr. 
Solano’s petition to the Bengal Government, taken from 
the Calcutta EncjVaslimany under date the 12th and 24th 
May, 1855. 

“ Tlic PrcfiS has noticed the case of Mr. Solano, and the Friend 
insinuates, as if it was a fault, that the Press must liave been moved by 
the legal adviser of tliat gentleman. It indeed does not name him, but 
it points at him. Now, let us observe that Mr. Solano printed his 
case many mojiths ago, with the view to give it a more or less extended 
circulation; and tlie notice which it has attracted in England is owing, 
we believe, entirely to its importance. This so-called Case is a 
miscellany of cases, furnishing indivitlually and collectively a striking 
illustration of the extent to which the abuse of otlice and maladminis- 
tration of justice may be carried with impunity by an East India 
Company’s civilian. In this point of view it illustrates the spirit of the 
authorities here, in dealing with the best grounded complaints against 
any of that class of persons. The case ha.s also been before the Court 
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and tlie locul Government. The part taken by these authorities gives 
the case a public, we may say a political, importance. 

“ We shall have occasion hereafter to advert more particularly 
to the conduct of the Government; at present we shall deal only 
with that of Mr. Swinton. One of Mr. Solano’s complaints against him 
Avas, that practically he shut him and his servants out from redress, by 
the manner in which he dealt with their complaints when brought 
before him. We will give an illustration. One of his servants, who 
was in charge of some of his cultivated lauds, had to drive off a herd of 
cattle which trespassing upon them, and was beaten and tbreatciied 
by the owners of the cattle. The man complained to Mr. Swinton, 
who referred the case to the Joint Magistrate, and in the order of 
reference, cast on Mr. Solano the following imputation: — ‘As on the 
part of Mr. Solano great oppression is practised, you will inquire into 
the nuittcr and pass proper orders.’ To appreciate the malignity of 
this remark, it must bo observed that it doc.s not stand alone, it was not 
a momentary aberration from proper judicial decorum, but the invari- 
able treatment wbich Mr. Solano and his servants received from 
Mr. Swinton, and conduct of this kind in another case formed the 
matter of an express charge against Mr. Swinton. Any magistrate not 
belonging to the privilt'ged service, acting in such a manner, would, we 
will venture to say, he visited wdth the highest displeasure of this 
Government, if not instant dismissal. What would bo said of a magis- 
trate in Calcutta if lu' took th(‘ occasion of a complaint on the, part of a 
banian to vilify tlu' lirm tliat employed him, and that, apparently, willi 
no object but to piejudice the banian’s complaint when it should come 
under iii\estig;ition V Such would b(' a parallel to the conduct of 
Mr. Swinton in this instance. And what probably would be the 
conduct of the ])aniau in the case supposed, appears also to have been 
that of Mr. Solano’s servant, lie, declined to ju'oseciito his complaint 
Ixdbre such a prejudiced tribunal, and who could blame him? Hut, 
therefore, what shall we s.ay of Mr. Swinton? 

“ Our rc'adcrs will see that the ease described grew out of cattle 
tres})ass. It is not surprising that eattk* trespass should prevail in any 
district under such a man. 'fhe manner in which Mr. Swinton dealt 
with this subject I’orm.s one of many very strong grounds of complaint 
ae:iin>t him. Pitching his tent, in one of his cold weather tours, near 
INlr. Solano’s residence, he Invited, according to Mr. Solano’s pamphlet, 
complaints against him. As might bo expected on such an invitation, 
twenty or thirty eumplaints we/e brought to him. Even Mr. Swinton 
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could entertain only two of them, and they were complaints that IMr. 
Si)lano had distrained cattle trespassing, and in one of the cases taken 
a fine of five rupees. A Puuchayet of respectable zemindars had 
investigated the case, and fixed that fine. Giving no weight to their 
decision, Mr. Swinton fined Mr. Solano a hundred rupees in each case, 
and required from him a security bond in two thousand rupees not to 
oppress any ryots in future. Here, then, we plainly see what is Mr. 
Swinton’s idea of oppression. Mr. Solano’s servant complains of cattle 
trespass, and of being beaten in driving cattle off* his master’s cultivated 
fields; Mr. Swinton takes occasion of that complaint to brand Mr. 
Solano as an of)pressor of the 2)eople. Mr. Solano is called before him 
in conseipience of his servants having distrained cattle trespassing, 
and Mr. Swinton fines him heavily, an<l binds him over not to oppress 
(lie j)eople. Obviously the <listiaining of the cattle is here the oppres- 
bioii in Mr. Swintou’s oj)inion, and his decision in these cases, practically 
and logically, amounted to a license for all the owners of all the cattle in 
the country to feed iheir cattle on Mr. Solano’s crops. 

‘‘ Outrageous as was the imposition of fines on Mr. Solano himself, 
and the extortion of a security bond from him, it was but a small part 
(»f Mj’. Swinton’s misrule on that one occasion. On the same day (wo 
(piole Mr. Solano’s petition to Government) on which the .security bond was 
taken from Mr. Solano, IMr. Swinton summoned Mr. Solano’s dewan, a 
man ujiNiards of seventy years of age, and two others of his principal 
native servants, llienaib and jcinailar, and required them to give similar 
'^('curity bonds not to ojipress the ryots. And besides taking security 
liom servants, Mr. Swinton summoned from Arrab, the civil station 
thirty miles off*, I^fr. Solano’s law mo(>ktear, and extorted a security 
bond from him. We cannot better e.xpress our opinion of these pro- 
ceeilings than in tlic words with which Mr. Solano eoneludes his repre- 
sentation of tliis conduct to Lord Dalhoiisie, as Governor of Bengal: — 

‘ Yonr petitioner submits that this conduct of Mr. Swinton, in 
relation to these several security bonds, was as outrageously arbitrary 
and unreasonable as it was illegal. Though the bonds were cancelled 
on a[)peal, to your petitioner the proceeding has produetM consecpienccs 
almost beyond the leach of legal redress. It occasioned ahum and 
ImTor throughout yi)iir petitioner’s establishment; in conseejuence of it 
Some of your piqitionei’s most valuable servants immediately aban- 
•IoiumI your pc-titioner’s service and their native villages, leaving their 
.icctnints unadjusted, and causing no small amount of confiisidn and 
'Ibordor in tin* alTairs of your petitioner; and your petitioner has not 
been able to su))])ly their ])laces. The collection of Tents has cunse- 



(juently fallen into arrears, and cattle trespass on )’onr ])etitioner’s 
indigo cultivation has been committed to a ruinous extent, unchecked 
and unpunished.’ ” 


Extracts from Mr. Solatw's Statement. 

“ In May, 1853, the magistrate, Mr. Swinton, without a written com- 
plaint before him, which is generally considered necessary under Keg. 
9, 1807, §§ 3, 6, to initiate his jurisdiction in such a case, recorded a 
charge in which three persons (Jowahir Ram, Tanto, a police burkun- 
daz, and Keolapatg and Rizun Sing) were complainants, of rescue of 
cattle by Bhowani Rai and others, and in the same record or proceeding 
Mr. Swinton ordered that depositions should be taken. Depositions 
were taken, and they exhibited the usual amount of exaggerations, such 
as cutting and wounding, and at the bottom of the whole lay another 
more serious charge, viz., that the cattle rescued had been stolen 
seven months before from the two prosecutors who claimed the cattle, 
and also stated that they bad at the time reported and complained of 
the theft at the thannah of Arwell. This proved to be false, for the 
magistrate of Ihdiar, in which Zillah Arwell is situated, re])ortcd to the 
magistrate of Shahabad that no charge of theft of cattle had been made 
by the complainants at the thannah mentioiu'd : the case was thus re- 
duced again simply to a complaint of assaulting the burkundaz and 
rescuing cattle from him. 

“ The case disclosed on the depositions was, that as the two prose- 
cutors were passing by the village of Dun war, they saw their cattle (six 
head) de]>asturing among others, which they leariKnl from the herdsman 
belonged to Bhowani Rai, and they went and infoimed Jowahir, the 
police burkundaz, who, with three police chowkidars, accompanied 
them back, and they WTre taking aw'ay their own cattle, when the 
rescue complained of took place. Upwards of a hundred villagers, it 
was said, assisted in the rescue, and some of the witnesses alleged that 
Mr. Solano encouraged and directed the rescue from the verandah of his 
factory bungalow of Dunwar ; but they did not know Mr. Solano per- 
sonally. They did not agree in iheir statements; and the throe police 
chowkidars, who may be considered as the j)iincipal witnesses, said 
that no sahib w.as present. The depositions of seven persons, including 
the prosecutors, having been taken, and the case for the prosecution 
closed, Mr. Swinton made it over to his assistant Mr. Richardson. 

“ It should here be noted, that three or four days before this case 
came on, Mr. Swinton had received a copy of the charges which Mr. 
Solain) had pivfei'red to the Government of Jlengal against him : and, as 
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cdii l»c' distinctly proved, displayed in liis conduct animosity wlicn Mr. 
Solatio’s name was mentioned. Mr. Solano heard of the case going on, 
and tl»e information he received alarmed him and led to Mr. Norris’s 
letter to Government of the 2nd June being written. 

“ Before noticing the next step in these proceedings, it will be proper 
to premise for information, that there is a practice in the Mofussil, 
^varrantcd no doubt by the regulations, of employing darogahs (native 
superintendents of police) to inquire into facts alleged to have happened 
'vvitliin their local districts, and report the result to the magistrate. The 
(larogah of Dhungaecn was directed to investigate and report on the 
alleged transaction of rescue of cattle ; he did report, and his report, 
^vhich was based on the evidence of thirty witnesses of respectability, in 
no way involved Mr. Solano as a party concerned. This report did not 
satisfy the assistant magistrate, Mr. Richardson ; he ordered another 
darogah, liim of Ekwarec, to make a fresh investigation, which was 
made, and a report upon it, according to which Mr. Solano was not pre- 
sent or concerned at the said re.scue of cattle ; and this report was 
founded on the evidence of twenty-four witnesses, whose depositions 
were forwarded with it ; but on the evening of the same day this worthy 
sent a letter varying, on no intelligible grounds, his report of the same 
morning; the letter was sent express and reached first, and on hearing 
it read and without waiting for the formal report, viz., on the Idth 
June, INIr, Richardson issued a summons against Mr. Solano, which 
gives a new ph.ase to the case, and now we have the case of Jowiihir v. 
Solano. The summons purported to be on the complaint of the police 
burkundaz Jowahir, and requiri'd Mr. Solano to appear on the 30th 
June, to answer a charge of having ‘ caused him’ (.Jowahir) ‘ to be forcibly 
r<’si.sted wdien in discharge of his duty, whereby he was wounded 
and beaten,’ he, ‘ Solano, being personally present aiding and .abetting.’ 

“ 'fhe tenor of this summons n.aturally under the circumstances 
struck terror in ^Ir. Solano’s mind and stispicion of Mr. Swinton ; it 
was false to his knowledge, .and his friends could plainly see in it the 
maiks of coTicoction: it is l)ardly necessary to refer to them, but thi.s 
nj.'iy be mentioned, viz., that .Jowahir, the complainant, had been but 
lately stationed by ISIr. Swinton in a police chowkey between two 
of 3Ir. Solano’s factories, and this tiumped up case took plac(; at a time 
wlien Mr. Swinton was most inimical to Air. Solano, having been called 
up(m by Government to answer the charges preferred by the latter 
against him. 

“ On the day appointed, viz., 30th June, yir. Solano sent one of his 
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assistants (the one in charge of the Dunwar factory, near which place 
the rescue was said to have happened) to represent him, and he subse- 
quently made various endeavours to be excused from a personal appear- 
ance, on the hona fide ground of ill-health occasioning an inability at 
that lime to travel; and on legal grounds, also, he appealed for this 
purpose to the Sessions Judge and Nizamut Adawlut, without success, 
however, on the ground that he was personally charged with the offence 
in (question; and at last, on the 1st of October, he appeared before the 
magistrate. His answer to the charge was a total denial: it was true 
he has a factory at Dunwar, near where the rescue was alleged to have 
happened, but it is in charge of an assistant; his own sudtler factory at 
Bullea, where he resides, is several miles olF, and he was not at the 
Dunwar factory on the day of the rescue, and had not been there for a 
considei'able time. He stated then, and it was repeatedly stated after- 
wards, and is unquestionably the fact, that neither can the factory 
bungalow be seen from the road, nor the road from it; that the distance 
between them is upwards of 1,400 feel, and tlie vats and all the factory 
buildings also are between; it was therefore impossible that Mr. Solano 
or any one else should have directed and halloed on the rescue, stand- 
ing, as alleged, in the verandah of the l)ungalow. ]\Ir, Solano also 
urged the extreme improbability that he would compronuse himself 
personally in a matter so petty, and in which his lactory interests were 
in no way concerned; and he also appealed in refutation of the charge 
to the two regular reports of the two darc^gahs. 

“ Having put in his answi*r to the charge, the trial was adjourned to 
the 17th of October, on which day Mr. Solano attended, and Ids wit- 
nesses, sixb'cn in number, were also j)res>ent: of these sixteen, two 
were Europeans, and the rest respectable landholders, and two police 
chowkidars, and Mr. Solano was accompanied by Mr. Norris the 
pleader. The following points were established in evidence by these 
witnesses; — (1) that on the day when the rescue happened, Mr. Solano 
was all the day at Ihdiea, where some of the witnesses were transacting 
business witli him; (2) that he was not at the Dunwar factory at all 
on that day; (3) lliat no saldb (gimtlcman) was present at the rescue; 
('t) that he<lged round as the Dunwar l)ungalow is by walls, tree.s, &c., 
and the side nearest the road intercepted by vats and factoiy buildings, 
it was utterly impossible that any person in the verandah of the bunga- 
low should be s('en from the road; (b) tliat the top only of the 
bungalow is visible from the road; (G) that it wtis impossible for 
orders given at the bungalow to be luiard on the road; (7) that while 
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whore* the rescue is alleged to have taken place was upwards of 2,500 
foot iVoin the bungalow; and lastly, witnesses present at the quarrel 
piovcd that no weapons were used — that it was a case of a common 
kind, in which there was more noise than violence of any sort. 

“ This evidence having Ix^en given for the defence, Mr. Norris 
reiiuested on behalf of Mr. Solano that the witnesses for the prosecution 
should attend in order to be examined in Mr. Solano’s presence; to 
tins recpiest a very determined refusal was given, but it was at last 
p:t anted, on Mr. Norris’s finding a decision of the Sudder Court in sup- 
port of the application, and the case was adjourned for some days for 
the [uosecutor’s witnesses to attend: all, excepting two, did attend. It 
lias already been stated that they did not agree in their original deposi- 
tion-^; that the three ehowkidars had all deposed that no sahib was 
])rcsont; the others, whose evidence went to implicate Mr. Sohino, did 
not know him, llumgh they mentioned his name; and now, on the 
(tcca^ion of their cross examination, when for the first time confronted 
A\ith him, they one and all said he was not the person, and they 
(h'sciibed the person as tall and dark, which Mr. Solano is not; on the 
contrary, he is short and stout, of a florid and thoroughly European 
coniph'xion, and of the kind of hue usually regarded as Saxon. 

“ Observe now, the situation. There was Mr. Solano, in the magis- 
tiate’s presence; there were the prosecutor’s witnesses, asserting that 
ho was not tlie person, and desciibing the man whom they meant to 
eliargti as altt)g(*ther a ditfeient kind of j^erson, and there was the 
l A ideiice fo]’ the defence in direct exculpation. One would expect, in 
. 111 }- court of justice that is guided by evidence, the instant dismissal of 
the case; instead of wdiich, when one of the Avitne.sses for the prosecu- 
tion wais examined, the magistrate, witli manners and features distorted 
hy passion, addressed ^Ir. Norris, — ‘ Well, Mr. Norris, what did you 
jjivc fur the perjury of those witnesses?’ (be it recolle^cted, they were the 
witnesses for the jn-osecution), — or Avords to that effect; and at the end 
of the hearing adjourned the case to the 25th October, when Mr. 
Ivichardson recorded a sentence of conviction, fining Mr. Solano 500 
rupees, — simply slating as liis reasons, that he disbelieved the evidence 
for the defence, and only credited the original depositions of the very 
witnes.ses for the prosecution who, in cross examination, in Mr. Solano’s 
presence, declared he was not the person whom they charged I 

“ The above result did not astonish those Avho knew Mr. Solano’s 
position and INIr. SAvinton’s influence, only because the monstrous 
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injustice is of common occurrence; Mr. Solano himself, also, could not 
be surprised at any sentence against him, passed under the eyes and 
nose, as it were, of Mr. Swinton; his anticipation of this result had been 
shown by the application of Messrs. Theobald and Norris, that cases 
against him should be transferred to another jurisdiction, so long as 
Mr. Swinton remained at Arrah. Mr. Solano paid the fine, and 
appealed, not on the ground (which was open to him) that a fine of 
500 rupees was, as is the fact, beyond Mr. Richardson’s jurisdiction to 
impose, and therefore illegal, but on the merits of the case with refer- 
ence to the evidence; and the judge has set aside the conviction: but 
for what, in the name of justice, if not on the ground of the impossibility 
of convicting legally on such evidence,* and, finally, to save INlr. Solano 
from this cruel persecution? No: two witn(!sses for the prosecution, as 
already staled, did not attend on the day appointed for cross-examina- 
tion, and the case is remanded for them to attend, and is again on the 
same magistiate’s file for investigation: and the magistrate, Mr. Richard- 
son, was ordered to go to Diiiiwar and see if a jicrson could be identified, 
and his voice heard from the bungalow, at the spot pointed out by the 
complainant as the place of the rescue. 

‘‘ Rut the whole of this flagrant case of wrong has not yet been told. 
To complete it, we must revert to the time appointed for Mr. Solano’s 
appearance. Mr. Solano’s application to be allowed to appear to the 
charge by his vakeel being, as above stated, refused, in seven days 
after a warrant was issued to apprehend him, and was given to the 
nazir of the Fouzdary Court for execution; a proceeding, precipihite in 
point of time, the excuse of illness existing; equally unusual in point 
of form, the Nazir of the Fouzdary Coiiit not being the oflicer to 
employ in such a trifling case, according to custom; and it was violent 
to order an arrest in so short a time without fuitlier communication in 
such a case. But the seipiel is that to which attention is more espe- 
cially invited. 

“ Mr. Solano was at Tarar, another of his factories five miles off, 
on the oppo.site side of the Soane river, but in Behar, when the nazir 
arrived at Bullea; the nazir was infurmed wliere he was, and the 
magistrate was infeiiiied by the nazir; there was neither flight nor 

“ * This is not intended as a reflection on the judge, but on the regu- 
lation under which he has given the decision referred to; so far as the 
judge has been free from the trammels of a bad system, he has exercised 
his appellate jurisdiction with fairness and a just discrimination.” 
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concealment, and if the warrant was legal there still remained mt^ans of 
getting it executed; yet, on the fact of his absence from Bullea the 
magistrate sent a precept to the collector to attach all his factories and 
other properties in Shahabad. This precept was unprecedented; it was 
flagrantly illegal ; the collector refused to execute it, alleging that it was 
illegal, and that its execution at a time when the manufacturing of the 
indigo was going on would ruin Mr. Solano, and throw great respoii- 
bility on those executing it. Thus warned, a pause or halt might 
have been expected ; instead of which, this young magistrate issued 
orders to the several darogahs, Avithin wliose district Mr. Solano had 
factories, to report to him the particulars of INIr. Solano’s property, 
including the number of bigahs Avhich he had under indigo cidtivation, 
as if he intended still to enforce the attachment which the collector 
had refused to execute. The tendency of tliis proceeding, to injure Mr. 
Solano’s mercantile credit and terrify him, is obvious. 

“ The nazir’s conduct also must be stated. In reporting to the 
magistrate the absence of Mr. Solano from Bullea, and his consequent 
inability to execute the Avarrant, ho did his duty. But lie did more. 
Mr. Solano having factories on both sides of the Soane River, he 
summoned the farmers of lessees of the Government ferry, and gave 
orders to them to carry nothing across belonging to Mr. Solano’s 
factoiics, and took mocliulkas or security bonds from them, to secure 
their compliance Avith these orders. The orders and bonds did not 
remain a dead letter. Mr. Solano’s indigo seed Avas accordingly refused 
at the ferry; the favourable time for sowing was lost to some of 
his factories; a stinted croj) Avas the consequence, and from this re- 
sulted a pecuniary injury to Mr. Solano, estimated at nearly rupees 
20,000zz£2,000. Whether these orders were authorized by Mr. Swin- 
ton, or his successor, is unknown to Mr. Solano; but there is no doubt 
the nazir acted according to liis view of their wishes. 

“ The reader may now be curious to know Avhether any persons have 
been made responsible for the illegalities just related. It may therefore 
be stated, that Mr. Solano reiiresented the whole case to the deputy 
magistrate of Sasseram, an uncovenanted judicial officer; he summoned 
the farmers of the ferry ; found them guilty, of course, as they were, 
and sentenced them to two months’ imprisonment in the criminal gaol; 
he also sent a letter to the magistrate requesting an explanation of the 
nazir’s conduct: the nazir explained — justify he could not; impeach 
his superiors in office he dared not; — he prudently confessed to having 
acted proprio motu^ or on his OAvn assumed authority; he remains to 
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tion or reward to that which has been reaped by the other prosecutors 
of Mr. Solano. Mr. Swinton’s position has been advanced from that 
of magistrate to that of acting collector, in the same zillah, with in- 
creased j)Ower of injuring Mr. Solano, and increased salary. In like 
manner Mr. Kichardson, his assistant and pupil, is olhciating as a full 
magistrate with increased salary. And Mr. Swinton, following the 
example of Government, has promoted the prosecutor Jowahir to the 
Sudder station, where he may daily worship the presence, and, like 
a faithful omedwar, watch and learn the passions and interests of his 
superiors. It will be hard if the nazir alone goes unrewarded. 

“It might now be left to the reader to say whether IMr. Solano, or 
any other person having anything to lose, may not justly feel the 
greatest alarm at the state of the authoi’ities in this district. But 
it remains to be observed that the case is still pending. The hearing, 
appeal, annulment of the conviction, and remand of the case to the 
magistrate for further investigjition, — all took place in the space of 
a few days; months have elapsed since, and still the case remains not 
decided. The subsequent and recent incidents, therefore, have to 
be mentioned. 

“ On receipt of the judge’s order remanding the case to him, the magis- 
trate proceeded to the spot to ascertain j)ei>onally whether Mr. Solano and 
his witnesses had given a true account of the relative situation of the 
road or place of rescue, and the bungidow, and h:id justly represented 
that it was impossible for orders given in the verandah of the latter to 
be heard, or the person giving them seen, by persons at the former, as 
he and they stated. The magistrate sent the prosecutor to the spot 
before him, and met him there. It would have been only fair to have 
secured the attendance on the spot of Air. Sohnio also, and he and 
Mr. Norris did of course wish to attend: but, in fact, they were pre- 
vented by means which probably were contrived by the amlah, 
but cannot here be explained or commented on. Sulhce it to say 
that no j)alankeen bearers were ])rocurable for love or money, though 
there were hundreds at the station at the time. Mv. Norris, however, 
by great efforts, reached on horseback so far as to meet the magistrate 
on his return journey, and in a brief conversation on the road the 
latter stated, that the burkundaz, prosecutor, had pointed out a spot 
ciMwiderably nearer to the bungalow than he had named before; 
but that he, the magistrate, was of opinion that no one could be heard, 
at the spot even now pointed out, giving orders from the bmigaluw, and 



that no one could bo identified from such a distance. It is six months^ 
since this happened, and still the case is undecided. 

“ It is obvious, now, that the charge is deprived of every tittle of proof 
ever brought in support of it ; its real character is now apparent, and 
justict! re<piiivs not only that it be dismissed, but that the tables should 
he turned on the prosecutor and lus co-conspirators. That there was a 
rescue of cattle, it is true, but the cattle belonged to Bhowani Rai, as 
Avas notorious to the villagers, and 'therefore they turned out in support 
of tlieir fellow villager, and helped him to recover his property, as they 
had a right to do; to this, the real character of the transaction, Mr. 
Swinton and the assistant magistrate seem to have been blind, through 
their zeal to find or make a case against Mr. Solano. When all the 
strange circumstances of this case are summed up, from the appointment 
(.f the prosecutor burkundaz, little doubt can be entertained that the 
A\hole affair was a preconcerted one, got up and contrived by the police 
to gratify the animosity of Mr. Swinton towards Mr. Solano: and it may 
be added that it is a type of a numerous class, which in th'oir gradual 
and eventful effect have uprooted justice, and corru])ted and enslaved the 
]>cople; but they remain comparatively unknown to the world, through 
the well grounded fears the sufferers have of the ruinous conscquenci'S 
of disclosure, especially against a civilian of Mr. Swinton’s connections 
and inlluence. This is the real cause why many persons of cajntal and 
i(‘spectability feel so averse to settle in and develo]) the resources of 
th(' JMofussil, where the whim or malice of a man in power may cause 
his disgrace and ruin . — Aprils 1854. 

“ dhlF. UFMAINDER OF TIIF. CASE IS SOON TOLD. 

“ ^ye have seen above that the judge, in reversing the orders of Mr. 
SAvinton’s assistant, directed liim to go to Dunwar and see whether a 
])erson at the bungalow could be heard and identified from the spot 
A\heie the rescue is said to have taken place, and to summons the two 
I'ciuaining witnesses to be examined again. In the same Koobukarcc 
the judge directed that, after the case was finally disposed of, Kcolapatc, 
one of the plaintiffs, sliould be transferred to the Sessions to take his 
tnal for perjury, which crime was apparent in the proceedings. The 
order was given the 1st November, 1853, and it was not till the middle 
of September, 1854, that Mr. Kicliardson disposed of the case, — which, 
contrary to all law and custom, was kept pending for eleven months, for 
no f)ther imaginable purpose than to prolong Mr. Solano’s anxiety and 
vexation. The two witnesses were duly summoned, but never made 
their appearance, and as their former depositions were given in private, 
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and they were never confronted witli Mr. Solano, it is generally believed 
they were tools of the police burkiindaz, who falsely personified the wit- 
nesses. At all events, the law requires, that, when tlio witnesses do not 
come forward, the case must be dismissed^ and the accused acquitted ; this 
is also the universal practice; but as no law is observed in Mr. Solano’s 
case, the magistrate, to the astonislmicnt of the whole district, confirmed 
his former fine of 500 rupees, and refused to transfer to the Sessions the 
perjurer Keolapate, stating he did not consider him guilty 1 This order, 
which stands as a monument of how justice can bo administered in the 
Mofussil, was again appealed to the Sessions Judge, who reversed it on 
the 29th October last, directed the fine to be returned to Mr. Solano, 
and declared in his record that there was no evidence whatever. Thus 
ended this extraordinary case, which, though so trivial in its nature, 
without a particle of evidence, and which every one knew to be perfectly 
false and trumped iq), has been used for eighteen long months as an 
instrument of torture to satisfy piivatc vexation. What redress can be 
obtained for the harassment and losses Mr. Solano has expeidenced ? 
None; from the highest personage who had a share in this coti^cieiifious and 
honovrahle tranmetion^ to the lowest police s])y, all and every one is pro- 
tected by the laws, or rather by the system — the system wdiich presses 
down India, and which will keep it down till it is removed.” 

Wliatever juatlfication Mr. Swiuton may have been 
able to offer for his proceedings, it is impossible to deny 
that a j)rejiidice existed in his mind against Mr. Solano. 
It wfus matter of notoriety throiiglioiit the country; and 
all who have the sliglitest knowledge of India know that 
the result of such a feeling on the part of a vindictive 
official is ruin, more or less rapid, to the individual who 
has raised his ire. In Mr. Solano s case the result has 
been very nearly ruin, and perhaps wiU be death. The 
circumstances, the locality of the outrage upon him, are 
such as must convince every dispassionate reader that it 
could not liave been attempted, had the assailant not 
been sure of no interference on the part of the police 
authorities. I have been favoured with the sight of a 
private letter from an assistant of Mr. Solanos, who 
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describes the attack and its motives. I will give the 
substance of his statement. Mr. Solano was not attacked 
by oppressed ryots or tenants, but by a servant whom lie 
had dismissed for oppressing them, the man having been 
employed in collecting his rents. This man, a bold and 
vindictive villain, assembled a band of about 300 men, 
chiefly his own tenants, commanded by himself, and 
about seven others on horseback, and attacked Mr. 
Solano, who was on a tour of inspection round his estate, 
in an outlying cottage, at midnight, and left him for 
dead, lliis cottwje loas ivithm sight of the police stcition, 
and the police made their appearance upon the sj^ot half 
an hour after the ruffians had decamped, leaving Mr. 
Solano in a pool of blood, his arm broken, covered with 
sword and spear wounds. How he escaped with life is 
marvellous. Let me ask if it is credilfle that the police 
should have no information of the assembly of such a 
])and, which, according to Mr. Solano s assistant, took a 
whole day to gather ? and also how it was that they 
took no steps to interfere till the outrage was completed, 
when the attack was within 300 yards of their station ? 
It is impossible to doubt tliat it is directly traceable 
to the well known ill-feeling of the magistrate against 
Solano, whether that feeling wa,s founded in reason or 
not. The question is one of vital importance; it directly 
aflects the settlement of Europeans in India. Are we 
still to be told that Mr. Swinton’s reply to Mr. Solano’s 
charges is satisfactory, without having the opportunity 
of judging for ourselves V‘' 

In 1849 nearly the whole non-official European popu- 

* Three weeks before this attack, Solano wrote to his legal adviser 
in Calcutta, that if the magistrate were not removed from his district, 
he should be obliged to leave the country. 

F 
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lation of Calcutta attended a Meeting in the Town Hall, 
to protest against the Black Acts ; the main principle to 
which the Meeting objected being the one which is now 
sought to be introduced, namely, their subjection to the 
courts of the Company. At that Meeting a Mr. Cruise, 
a settler in the Mofussil, gave a description of the treat- 
ment he had received at the hands of a judge named 
Pringle, and a magistrate named Peamon, I give the 
substance of his statement abbreviated, though it will 
lose by condensation, for it is too lengthy for me t<^ 
extract it in its entirety. 

Mr. Crxhsk. — I hold in my hand a copy of a sum- 
mons, addressed to me by one of those boy magistrates, 
of whom we have all lieard so muclj, which in itself 
would be nothing singuln.r, were it not that you will 
presently find a judge of twenty years standiug approv- 
ing of its tenor and substance. 


“ ‘ Summons. 

‘‘‘To IvKiiARD Cruise, Esq. 

“ ‘ In]i((bit<(nt of Purnea. 

‘“Whereas I liave been directed by the sessions 
judge of this district to take your dvfence vn the matter 
of a letter written by Mr. J. C. Johnson, dated the. 5tli 
ultimo, to my address, you being his legal adviser, and 
the said letter containing some im^iroper remarks, you care 
hereby required to cuppear before me in imrson (even the 
words, by mookteyar [ attorney] are scratched out), on 
Monday, the 7th instant, at nine o’clock in the forenoon, 
to ansirer to the said charge. Herein fail not. Dated 
the 5th day of Mny, 184,9. 

(Signed) “ ‘ E. S. Pearson, 

“ ‘ Magistrate! 
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“I considered this summons a curiosity, and deter- 
mined to retain it for my future justification in refusing 
to obey it — acknowledged its recei 2 )t thus : — ‘ Whereas 
the above summons is irregular, ilhigal, and in all respects 
extremely impi'oper, I refuse to ol^ey it/ Tlie magistrate 
tried to get back tlie original summons, and j*efiised the 
acknowledgment, which hLs burkundauze (police ofiicer) 
finally threw in my compound (enclosure round the 
lioTise), and ran away. I walked to the magistrate’s 
house, and threw the acknowledgment into liis verandah. 
As I returned, I was assaulted, by his order, by his peons 
(constables), sepoys, and others. In the scuffle which 
ensued, I wrested a musket and bayonet out of tlie hand 
of one of the sepoys, who had presented it to my breast, 
and made good my way home. I immediately applied 
for protection to the judge, but that gentleman rejfiied, 
'There is nothin(j lehatever in the suni)no}is issued htj the 
in(([jistr((te, a eopy <>/' ivhirh tjou snhtn d for ni f/ inspyectiony 
to c(dl for niij interferoiee! Accordingly I waited upon 
him, and in the presence of two otlier gentlemen gave 
liim a letter, in whicli was this notice : — ‘ That I was at 
all times ready to obey any and every legal order, but 
that T would not submit to illegal violence or outrage, 
<jr place myself in the power of the magistrate to insult 
or injure me (as lie had already done in his court on a 
pj'cvious occasion) ; and that as the j^idge refused to 
protect me, 1 should avail myself of my right as a British 
subject to carry arms lor my self-defence ; and that I 
would not obey any warrant whidi, like this summons, 
was in its form and substance illegal.’ After having 
given this notice, I carried anns for self-defence, and eveiy 
one knew it. On the 10th I was obliged formally to 
withdraw an a,])peal pending in the Judges’ Court, in 
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which I was agent of the appellant, to protest against 
the judge^s misconduct, and to give notice that I would 
make a representation on the subject to Government. 
On the 11th I again attended to advise and protect a 
poor man, who was about to prefer a complaint of mal- 
treatment against both the magistrates. It wjis well 
known that this petition would be presented, but tlie 
man dare not present it without the aid and protection 
of some one whose presence would ensure respect. He 
applied to me, and I freely rendered my assistance. I 
went to court, attended by two other Christian gentle- 
men as witnesses of what might occur, and by four 
orderly peons, who, as usual in the Mofiissil, carry 
swords, which, on reaching the court-house, they put 
into my buggy. The man presented bis petition. The 
judge asked what it was about. I advised liim not to 
tell, but to request that it might be read. The judge 
ordered it to be given back to have an abstract made of 
it, as he j^retendexh according to evstom. The man put 
out his hand to take it back, when I quietly put my 
hand on his arm, and told him to foUow my advice in 
everything. ‘Let Mr. Cruise be fined 25 rupees,’ said 
the judge. ‘For what, sir,’ said I, ‘have you fined me V 
Whereupon, without answering my question, he coolly 
declared to his amlah the following falsehood : — 

‘Whereas, a certain man presented a petition, and 
it was ordered that it be given back to him to have 
an abstract made of it, according to custom ; and it was 
given back. Whereupon^ Mr. Cruise, snatching the 
'petition out of the hand of the 'man, threio it down in the 
face of the Presence — ’ 

* Every private gentleman in the Mofussil keeps a few of these in 
his service. 
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‘ I observed that I did not do that. But he persisted 
in dictating the lie, — wliich every one in court knew 
to be a lie. I then said, ‘ Let not the Presence write 
that which is false.' Whereiipon, dashing hack his 
chair y rising up and striking the table with his Jisty 
he said, ‘ Let Mr. Cruise he Jin^d 50 rujweSy and if he 
docs not paijy let him he sent to jail for twenty days!' 
(Mr. Cruise then states the law upon the subject, and the 
illegality of these proceedings.) “ I said quietly, I wovdd 
not pay, and turned to leave the court. The judge 
roared out to his myrmidons to seize me ; in an instant 
a dozen or more seized and dragged me back to his 
presence. ITe instantly ordered me to he tied upy and 
as no ropes were at handy ordered the ropes to 

J>e cut, and with these I was honmL An officious re- 
tainer asked him what was to be done with the two 
g(Miilemen who had accompanied me, when he ordered 
tliein to be seized too; and accordingly, they, and one 
of my peons, were all tied up in a bundle togetlier. 
I was honoured witli a separate rope to myself. I 
then said tliat in my pockets were two small pistols, and 
ic'quested they miglit be taken care of The judge 
<loes not deny this. But it was pretended that I went 
to court to si loot him with them. It now became 
necessary to justify this outrage. My buggy and palan- 
kin were seai*ched, and the arms in them found. Tlie 
j udge caused all the doors to be shut, a great uproar to be 
made, sent off for a company of sepoys to quell the pre- 
tended affray, and despatched a letter to the magistrate 
to come forthwith. When lie arrived, the judge and he 
seated themselves in the lljas, or tribunal of justice, and 
the official document, in which liad been recorded that 
1 threw the petition down in the face of the Presence 
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was read aloud. I declared that this was false. Tlie 
judge ordered me to be silent. I replied, I would not 
be silent; when he said, with vehement anger, ^ If you 
will not he silent, I will order you to he gagged! To 
which I replied, ‘ You would order me to he crucified if 
you dared! ‘Gag himi said he to his burkundauzes, 
gnashing his teeth ; and immediately a cloth wtis thrust 
in my mouth, and tightened round my throat till I 
wtis nearly strangled. I was kept nearly two hours 
in this manner, my face twisted up to the ceiling, not 
permitted to open my lips, a Mahomedan burkundauze 
hokUng the ends of the cloth and giving it every now 
and then an additional wrench.” 

He then asserts that some native ofHcers of the court 
were brought forward as witnesses against him, but 
“I will do them the justice to say that these swore 
nothing against me, but against the judge, how I had 
been fined, seized, tied up, &c. They did not accuse me 
of any offence whatever, but it was all the same, they 
were supposed to have sworn against me ; and I was 
directed to give hail to the amount of 5,000 rupees, 
that I would attend and answer any charge ivhich 
might he preferred against me thereafter, and to find 
security in a si'niilar amount that I loould heep the peace 
towards all Her Majesty s subjects. I put in a protest 
against the jurisdiction of these gentlemen, declaring 
myself a British subject, and claiming the protection of 
the Supreme Court. They would neither receive nor 
record it. I tendered bail on the spot. They refused 
it, and declaring it was now late (noon), drove home 
to breakfast, leaving us in custody of the sherilf. I 
soon procuretl other good and sufficient bail, — Com- 
pany’s paper, — and tendered it to the sheriff, but he 
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could do nothing without leave of his master. About 
sunset I was marched down to the magistrate’s house, 
where I waited outside the compound while my mook- 
teyars (attorneys) waited on him for the execution of the 
necessary bonds, llie two (jentlchiea tvho had accom- 
panied nic to the court behup unfi^^tunatehjy East Indiftus, 
and amenable to the jurisdiction of the court, luere 
(iiiceremoniously sent to jail. As the sun was setting, 
tlie mookteyar brought the bonds to me, which I 
instantly endoi’sed, and the deeds and money were 
taken back to the magistrate, who observed the sun 
had, set; that it was after hours; that he woidd not now 
receive the bonds, the earlier execution of which hml 
by his oivn impudent delay; and to jail 
[ was sent. And there we remained that ni(jht. 

“ On the fdlowing day we were releiised, but our bail 
bond requiring us to appear and answer any charge that 
might be preferred against us, we so appeared on the 
1 4th. Tlie first thing the magistrate did was to compel 
ns to stand in tlie felons’ dock, among the murderers 
riiul dacoits. I remonstrated, reminding him that we 
ivere neither prisoners, nor as yet charged with any- 
thing. ‘You shall stand, Sir,’ ho said, ‘where the Court 
ordei^s you.’ After a while, 1 and another gentleman 
^vere allowed to leave the dock ; the other two, not 
Ijeing sufficiently respectable, were obliged to remain in 
it. The depositions of the 11th were read, and I was 
asked what I had to say to the charge 1 I asked what 
tlie charge was % The magistrate said he had not time 
to argue with me. I had heard the depositions read. I 
answered, Yes ; it was stated that I liad been maltreated 
and bound ; but what was the charge against me 1 He 
said, if I would not plead, he would, take down that I 
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had nothmg to say to the charge. ‘ Sir/ said I, ‘ you can 
record that falsehood if you choose ; but you ought 
rather to record that I asked to know what the charge 
against me was, and the magistrate refused to tell me/ 
He recorded that I had nothing to say to the charge, 
and^ declined to answer. I read aloud a protest against 
his jurisdiction. He refused to receive or record it. He 
then turned to Mr. Babonau, another of the pretended 
defendants, and avsked him what he had to say to the 
charge ? I advised him to ask what it was, when the 
magistrate ordered me to be silent ; and Mr. Babonau, 
thus ensnared, admitted there was a charge, by pleading 
not guilty to it. A bundle of depositions by some fifteen 
or twenty Mahomedan burkundauzes, taken when, 
where, and hy whom, none of us knew, were then read, 
and the deposers sworn with so little decency, that I 
2')ointed out to the magistrate a Hindoo swearing on the 
text of the Koran. Not one of the respectable persons 
present in the J udges’ Court on the 1 Itli was produced, but 
burkundauzes and convicts — creatures entirely dependent 
on the judge — were brought forward to swear that Mr. 
Cruise had a large body of armed men at the Judges 
Court on the lltli May, ready to make an affray ; for 
as there had been no breach of the peace, Weady to 
make^ was held to be synonymous with 'to make! When 
these depositions had been read, the magistrate read 
from a paper, which he had j^'^'cjxired before he came 
into court, that the case had now assumed a much more 
serious aspect, and that we must give heavier bail for 
our attendance, and heavier security to keep the peace. 
He accordingly extorted from me bail to the amount of 
8,000 rupees, and security in 10,000 rupees; the alter- 
native being, to go to jail. If I had not been able to 
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give this security on the instant, to jail I must have 
gone ; and the magistrate did all in his power to make 
it difficult. I gave it, and was released. We were 
summoned again on this bail* two days afterwards, viz., 
on the 16th; and a charge was preferred, that on the 
day on which the magistrate had caused me to *be 
assaulted, I had a large body of West Country peons at 
my house. So impudent and desperate a perjury was 
this, and so easy of disproof, that it was not considered 
safe to retain these depositions along with the other pro- 
ceedings, and they have been made away with, so that I 
liave been unable to obtain copies of them. Copies of 
all these atrocious proceedings have been denied to me 
iurariably on repeated applications, preventing my 
taking the^iecessary steps for redress.^' 

Mr. Cruise proceeded to state a similar altercation 
wliicli ensued between him and the magistrate as to the 
bayonet and musket which he had wrested from the 
hands of the sepoy who attacked lifim on the 5th of 
May ; that this resulted in his house being searched, 
and the imposition of a fine of 500 rupees ; that the 
magistrate levied this fine by what he calls ‘'the plunder 
of his property;'' that he was again summoned on liis 
])ail ; that he then set the magistrate at defiance, and 
cliallenged him to levy his bail ; that the magistrate 
tlien finding that he could not deal with the case as a 
justice of the peace, transferred the case to “ his fellow- 
conspirator," the judge, as a civil case; and that the 
latter functionary, “ after having kept me in attendance 
on bail to the amount of 8,000 rupees for two months, 
termed the charge a case of resistance to process ; held 
an ex 2mrte proceeding on the infamous proceedings of 
the magistrate; and, during my absence m Calcutta, fined 
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inii 500 rwimes for resistance to a process which was 
'never ismiecU* 

Now here was a case in which the gravest charges 
were publicly brought forward in the largest meeting 
ever assembled in Calcutta. Mr. Cruise may have been 
ill the wrong, his law may have been bad, his conduct 
unbecoming. But if so, why was not the matter in« 
(julred into, and a public justification of the proceedings 
published'? I believe there was never any denial of 
Mr. Cruise’s statement put forth, and I know it is 
generally believed to have been true in India to this 
day.'" Yet he got no redress, and his persecutors, if sucli 
they were, remained in the service. Here, again, I say, 
a gross wrong was done. If the officials were innocent, 
wliy leave all men in the belief* that they were guilty '? 
If Mr. Cruise’s statement was true, did not justice and 
j)olicy dennuul the removal of such men from the bencli '? 
Does not such a system of burking charges, upon the 
rare occasions wIktu men are bold enough to come for- 
ward and make them, lead irresistibly to the inference, 
tluit a hundred oases of oppression may 0 (?cur, and must 
occur, of which nothing is ever heard — that every poor 
victim of an official’s wrong-doiug will submit in silence 
and fear, when he sees that men of wealth and station 
cannot gain redress ? 

These three cases are known, through the whole length 
and breadth of India, to every one who ever reads the 
papei’S. 'Hiere are hundreds of similar and worse cases 
which are well known and talked of privately, but wliich 
the sufferers have never dared to publish, because they 
know that such a proceeding would only result in their 
own I'uin and persecution, and in perfect impunity, 
TIk' judge ever aller went by the iiickiuiine ol“ “ Gagging Piingle.' 
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perhaps in increased favour and preferment, to the 
official accused. I could mention many such from my 
own knowledge, which have been communicated to me 
under promise of not revealing my informant's name. 
But I have no wish to encumber my pages with many 
such cases. I must leave it to the reader, after having 
shown the shield which Government throws over its 
officers, to conclude that it is impossible but that 
such eviLs as I have mentioned must have a wide 
existence. I will, however, quote a few instances, upon 
the authority of Mr. Wilson, which were communicated 
]iy him to Mr. Dickinson, the Secretary of the India 
Keform Society, and have been kindly placed at my 
dis])Osal. Wilson is in liis grave, and therefore the 
publication can do him no harm : — 

“ If the civilians are convicted of the gravest faults, 
they are generally promoted and rewarded by the 
Government, as if to defy public opinion in India, and to 
si low that proof of a civilian’s malpractices is all that is 
recpiired to assure him of the favour of Government. 
For example, the judge mentioned in my letter to Bright 
Avas convicted of the most disgraceful frauds ; it was 
impossible that he should remain a judge : they gave 
him a better berth, with an increased income, and in- 
creased opportunities of fraud, though they reprimanded 
him ; and he is now (1853) employed in the opium 
department. 

“ Another, named imprisoned two English pro- 

prietors, and exposed them to all sorts of indignities. 
He was completely mad. That was proved. The 
Government released his victims, of course, without any 
indemnification of loss, or making them any amends, 
and gave leave of absence to England for two 



years. On his return, as mad as ever, he was again 
made magistrate, and again commenced persecuting an 
Englisliman in the same fashion. The Government 
again released his victim, and sent him to a district 
where there were no Encjlish, knowing that he might do 
what he liked among the natives, without exciting much 
puhlic nirroarr This was, I believe, the same judge 
who, as lately stated by the Eyiglishman, tried, convicted, 
and hung a man within two hours ! A not unnatural 
consequence of keeping maniacal pets in power ; but, 
perl laps, as the hust mentioned victim was “only a 
niggtiv,” and there are a hundred millions of them, oiu; 
more or less does not much matter. 

Mr. Wilson continues: — ‘^With regard to criminal 
justice, I will give an instance of a petty theft. I lost 
lolbs. of Indigo, value, perhaps, £2. I was obliged to 
send for the police. Tliey came to my liouse, and took 
away the prisoners and witnesses, all bound, to dance 
atteiidaucti for five weeks, until it pleased the magistrate 
to hear the ca.se. During this time (and in similar 
insta.nees it is always some weeks before the case is 
decided) the witnesses remained prisoners ; and although 
such detention is their ruin, they were put in the stocks, 
to ])revent their escaj^e. During this interval, the ])ro- 
secutor must pay each witness tAVO rupees a month for 
diet, even though he may be a poor man, not gaining as 
much liimself. In this case, the police cavalcade ex- 
tended over half a mile of ground, marching in Indian 
file. I Avas olfiiged to pay all the functionaries of the 
police and of the magistrate s court. The afiiiir cost me 
above .f 8 in expenses, and some months of time.^’ 

Mr. Wilson then recounts a case of bribery, in Avhich 
“another planter, a Mr. M , tried to bring the 
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parties to justice/’ This account was afterwards cor- 
roborated by Mr. M— — in pei*son. “Mr. M 

having learnt that a certain native had been obliged to 
pay a sum of X400 to the mother-in-law of a certain 
collector, who had married a native woman, under 
threat of losing an estate about which proceedings were 
then pending in the collector s court, went to a young 
magistrate, and called upon him to report the proceed- 
ings. He would do nothing. M then went to a 

snb-coUector, and threatened to publish the facts in the 
newspapers, if a report were not made. Thereupon the 
sub-collector made an official report of this corruption. 
Tim collector summoned the accuser to prove the facts 
bcifore him. The native s account-books were examined, 
and proved the payment of the sum, but not the person 
to Avhom it was paid. Upon that the accused were 
declared innocent by the collector, and the accuser dis- 
missed. Soon afterwards, M learnt that persecu- 

tion, instigated by the authorities, had driven the accuser 
out of the country. lie immediately made a fresh com- 
plaint, and demanded a judicial inquiry. This time the 
collector was frightened ; he demanded and obtained 
his removal from that district, and emidoyment else-' 
where'' 

I will also quote the statement of a very common 
mode of persecution on the part of the magistrates, the 
guilt of which it is obviously almost impossible to bring 
home to them : — 

“It is easy to involve a man in some accusation, and 
for the magistrate to smnmon him, not to the nearest 
court, but to some place fifty or sixty miles off,” (as in 
the case of Thoniiis and Bhawanny Lallah.) “ When 
the victim gets there, he finds no lodging ; he waits his 
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turn in the magistrate’s court ; but from day to day his 
case is not called on, so that he is obliged to follow the 
magistrate all round his district for many weeks, with- 
out having an audience. At last, if there is the least 
ground for legal proceedings, the magistrate can refuse 
his bail, and there he is detained and imprisoned for 
some time longer. All this is done with impunity to 
natives, and often to planters also.” 

I have myself heard a civil seiwant declare that he 
so punished a man of whose rascality he was convinced, 
but against whom no legal proof could be obtained. 

I will conclude with one more quotation from Mr. 
Wilson : — 

A very common cause of the armed affrays between 
planters and zemindars arises in this way. A ryot, the 
tenant of a zemindar, offers himself, when short of 
money, to the planter as a cultivator of indigo, points 
out his lands, and receives advances for the purpose of 
cultivating indigo. Afterwards, he declares that the 
lands so indicated did not, or do not now, belong to 
him ; that he raises some other crop ; and the planter, 
finding himself robbed, enforces his rights by the strong 
hand, if he can. On such occasions we never think of 
appealing to the Courts of the Company, for we well 
know what a difference there is between ‘justice’ and 
the proceedings of these Courts. But in consequence of 
this want of law in the country, the planters suffer im- 
mense losses. In short, so far from the Company 
having aided the planters by its government, it has 
done nothing but increase the facility of their min; and 
they would have created a hundred times more commerce 
in India, had they not been hampered by the existing 
system. They now run enormous risks ; and make, in 
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twenty to thirty years, fortunes which they would make 
in five years \vith perfect ease, if there were any law or 
order in the country, such as are to be found in every 
other civilized country. From want of it, their loss of 
capital each year is at a rate whi(;h would not be cre- 
dited in England. I myself have lost, during tlie past 
year, £2,500 in debts, wliich Iravo been accunn dating for 
three years, from tlie impossibility of obtaining redress 
in the Company's Courts. Every planter is pillaged in 
the same fashion every year, and they are obliged to 
calculate on these losses, as part of their working charges. 
I never dreamt for a moment of seeking my remedy in 
the law courts; that could only have increased my loss." 

Mr. M confirmed this statement, and said that he 

had, in Ids own case, abandoned bonds and debts to the 
amount of a lac of rupees — XI 0,000. He added, that he 
had now depending, in the Moonsiff's Courts, suits of 
two years' standing, althougli these officers are obliged, 
hy law, to decide tlieir cases within six montlis. 

You can easily conceive, after reading these state- 
iiumts, that a real hon/i fide case is hardly ever brought 
into an Indian law couit. In fact, no man who has 
had any experience of them, would dream of stating the 
plainest and truest case in its bare simplicity and truth, 
lie would not, indeed, meddle in the matter himself ; 
but Ills law agent, or mookteyar, would cook it up to 
tl^e requisite degree. I have the permission of Mr. For- 
long, one of the few men who have had the boldness to 
come forward openly and state their grievances, to men- 
tion an instance or two of his experience. I extract the 
following notes, taken of his conversation immediately 
after the hist interview I had with him : — 

“ While I Avais at Muluath, the head factory of the 
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Bengal Indigo Company, within fifty miles of Calcutta, 
and at a time when I was general manager of the whole 
of the factories belonging to tliat Company, I had occa~ 
sion to go and settle the rents of a certain village, and 
receive the rents due from the people round about. 
My servants went the day previous to pitch my tent. 
The tent, I found on my anival, had been destroyed, tlie 
ropes cut, &c. The magistrate, to whom I at once went 
and stated the case, said, ‘ Now, do bring that case into 
Court just as you have stated it to me ; don’t employ 
any mookteyar, but let us have the plain statement, ami 
your servants as witnesses.’ After some weeks the case 
came on ; another magistrate, or the deputy magistrate, 
had to decide upon it, and my fine trutliful Ccise was 
most unceremoniously kicked out of CoTirt. 

“ I remember another instance at the same factory. 
I expected an attack on one side of the factory ; a 
neighbouring zemindar, I was informed, intended to 
carry off a portion of my crop. I therefore set a num- 
ber of men to watch it. Suddenly, one day, a false 
alarm was raised that the police were coming. The men 
rushed headlong over the river, and in the scurry one 
was drowned. Some time after a darogali was sent 
to inquire into the death of this man. It was the 
height of the manufacturing season ; if my servants 
had been dragged oft* to the Court, the loss would have 
been immense, I therefore begged the darogah to 
make a true report. He demjinded a douceur ; and 
after some discussion I agreed to give the man 2.50 
rupees, to make a tme report of what had occuned. 
A week after, the magistrate sent another : I had 
to make him a similar bribe. Shortly after, two were 
sent, and demanded the same sum each ; I paid it, 
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and represented the case to Government. The magis- 
trate was reprimanded, and shortly afterwards removed 
to another district.’' 

But I need scarcely say, the Bengal Indigo Company 
were not indemnified. English 23eoplo would 2 >erhaps 
tliink this payment a folly in the first instance. 
But if it had not been made, the indigo inanufactTire 
Avould have been stopjoed, the servants on whose super- 
intendence it depended carried olf prisoners, i\s in 
tlie case recited by Mr. Wilson, and the loss would 
have been thousands of pounds instead of a hundred ; 
tliat Ml'. Forlong was forced so to act, in order to jiro- 
teet liis emtoloyei's’ interests, is owing to the abominable 
want of all law and order and efficient jiolice in the 
country, and the blame attaches to the Government for 
iK^glecting their primary duty of jirovitling means of 
proper j^rotection, a duty, upon the fulfilment of which 
tlieir right of taxation rests. In fact, as stated by Mr. 
Wilson, in his letter to Mr. Bright, an accidental death 
is a “ calamity under which the whole village suffers 
to coiK^cfil it is bad, to reveal it, worse : the darogah 
marches down, and extorts money from everyone able to 
pay, unden* threat of accusation of murder. Finally, if 
the magistrate is susj^icioiis of foul 2 '^hiy, or anxious for 
a conviction, the darogah seizes on some poor and friend- 
h'ss individual, tortures him into a confession, suborns 
witnesses, gets him convicted, and everybody (but one 
insignificant unit) is perfectly satisfied. 

I shall now quote one more witness in corroboration 
of my statements, Mr. Francis Horsley Kobinson, now 
/lead, but formerly a member of Council in the Agra 
Presidency. From many of the assertions in the able 
|]ittle ])amphlet from which I (^uote, 1 dissent ; but these 

a 
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only show that tins liberal and amiable man was not 
quite free from the prejudice which a civilian’s position 
iiiMlibly prodiices. The whole })amplilet is well worth 
the perusal of all who take an interest in India. It 
abounds in sentences which point out the abominable 
state of the law ; the favouritism shown to civilians, and 
their great arrogance ; the hatred of the natives to 
our Government ; the evils resulting from that raiiipant 
proselytism now prevalent in India, through the in- 
fluence of the fanatical Saints,” who have long been 
the dominant jxirty in tlie Indian Government ; the 
dictation of Government to their judicial officers ; the 
despotic demeanour of these officials, and their subser- 
viency ; the means which tlieir duplicate functions give 
them, at once of oppression and escape frohi its conse- 
quences ; the extraordinary consanguinity of the Civil 
Service ; tlic necessity of independence in judges; and 
the necessity of an easy mode of recovering damages 
against an officer for exceeding his authority or acting 
illegally. I shall extract a few things apposite to my 
argument : — 

“ A civil servant takes a dislike to two higidy respect- 
able native revenue officers ; knowing that they would he 
protected by the Board of lievenue, lie does not attack 
them in that department ; but he institutes proceedings 
against them as magistrate, imprisoning them, and, 
under pretence of enforcing jail discipline, shaves their 
beards off — an intolerable insult, according to the notions 
of the people. The sentence of imprisonment is re- 
versed by a higher court, but the sufferers receive no 

* “ What Good may Come out of the India nill, or Notes of 
%vhat lias been, is, and may be, the Government of India.” By F. 
II. llolunson. Hurst & Blaekett, 13, Great Marlborough Street, 18r).‘l. 
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compensation, and the civil servant is suspended barely 
for six weeks.” 

“ There is no mode of 2w:)secntin^ a magistrate, what- 
ever wrong he may commit So strongly is 

tlie irresponsibility of tlie magistrates felt, that tlie 
liigliest court in the country, wluin T was in it, ol)jected 
nnanimously to the subjection of British subjects to the 
laagistrates of the country, and they did so on tlie 
sj)ecific ground that the power of the magistrate was too 
absolute, and that there was no redress, by an action, foi* 
daitiages or otlierwise, against the a.buse of authority by 
a magistrate — no means of enforcing com])ensation for 
injury done.” 

[There are, undoubtedly, clauses in the pro])osed 
Penal Code for the punishment of public se]*va,nts ; but 
tluy are so worded, especially when taken in conjunction 
with the before-nientioiKHl Impunity Act, that 1 do not 
liesitate to say it would be all but im])Ossible to (detain 
;i conviction under them. And if obtained, the result 
would be this : a man, ruined by an olliciaTs spite, 
would have the satisfaction of seeing him slightly 
jHiiiished, and probably restored to the S(wvic(^ in a 
higher aiid better post immediately aftiaavards, but 
would never get the least indemnification of his own 
losses from Government.] 

“ In the next jdace, the Courts are inefilcieiit. A 
judge can be removed by Government for any oi'der 
they do not like. This jiower has ]iot, of lab; years, 
been used ; but there it is, and unless a judge be jn’e- 
])ared to risk his place, he dare not act in opposition to 
(government. I leave known a jtahje refuse to join me 

* Tills is not strictly correct, though I believe no ,'ihsoliitc removal 
bom the service has taken place. — T. H. D. 

u 2 
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in ismituj an oilier which he thought right, because it 
would draw down upon him a reprimand from Govern- 
ment. There are, besides, other ways of influencing a 
Court ; THUS, T have been aware of a Governor 
OOMMUNICATINO I'RIVATELY WITH THE JuHOES OF THE 

HIGHEST Court in the country, and giving them iiis 
VIEWS and arguments in a case of imfortance, in 
WHICH HE was anxious TO SECURE A DECISION FOR 
Government, and he got the decision. It is impos- 
sible to read men’s hearts, and the decision must be 
taken to have been given on conviction ; but the fact of 
the coraniunication ])etween the Governor and the Judges 
was known, and where such tilings happen, the distrust 
of independence of tlie Court must be great. I have 
known an instance of a Governor-General callini.' 
for an explanation of one of the same Court’s 

DECESTONS. 1 HAVE KNOWN A MAGISTRATE HOLD 
SECRET AUTHORITY FROM GOVERNMENT TO DESOBEY THE 
ORDER OF TEELS (DURT ON A PARTICXTI^R POINT. Ill the 
thii'd place, the Courts arc inefliclent. I was myself 
appointed to the Chief t^ourt, though I liad been a 
revenue officer all my life, liccause it had got into such 
confusion, that it was thought nccessaiy to appoint some 
one unconnected with the sqiuibbles existing in it, to 
make the machine work at all. I have seen many men 
sitting in that Court as incompetent as myself” 

I most specially beg your attention to this passage : — 
“ This state of the country, this uncertainty of rights, 
and the great power lodged in the hands of the collectors 
and magistratCvS — although Englishmen are personally 
exempt from their jurisdiction — form powerful preven- 
tives to Europeans undertaking extensive works and 
speculations in India. Hence, one sees them becoming 
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scarcer as they get farther from the Supreme Court, 
although it would be natund for them to cluster more 
tliickly ill the more congenial climate of the north of India. 

“ Everywhere, out of Calcutta, the position of the 
European settler is this, — either he possesses the favour 
of the authorities, in which case he has unfair advan- 
tages ; or he is under their displeasure, in whicli ciisc he 
is at an unfair disadvantage. But neitlier position suits 
an independent, prudent man. I ijave known a 
fllGULY IlESPIi:CTABLE ENGLISH MERCHANT TOLD IN OPEN 

Court by a Magistjiate that ‘the Government 

HAD TIIETR EYE ON HIM, AND THAT HE WAS A MARKED 
MAN,’ BECAUSE HE HAD TAKEN A 1»A RT IN A CASE 

WHICH THE Magistrate did not like.” 

Mr. Ilobiiisoii jwoceeds to state, that if he were to 
settle in India, lie would not trust his property out of 
the Supreme Court’s jurisdiction. lie complains, I am 
hound to say, of its expensive proce<lurc ; but 1 do nob 
tliiiik he can bo well informed on tliis jioint. But, su])- 
])osing his averment tiaie, there is the fact that lie would 
])iefer its jurisdiction to any other now constituted in 
I ndia. 

Mr. Itobinson mentions one more case, which I think 
M'orth quoting, to show the English public how sub- 
f^eri])tions are got up in India. It is needless to state 
diat subseri 2 >tions to testimonials to high officials are 
not seldom raised in the same way. I condense Mr. 
Kobinsons statement : — 

“ A man of respectability complained to the Board of 
lievenue that he had been induced, tlu'ough hope of 
gaining the collectors favour, tO subscribe to a dispen- 
sary ; was disapiDointed in this hojie, and withheld his 
subscription, and was conseciucntly subjected to a series 



of petty perHccutions, and especially had been suinrnoned 
to a distance, to he asked why he had not paid, his sub- 
scription:'^ We called on the collector to answer. He 
(11(1 not deny tlie facts. We reported the matter to 
Government. We were told in answer that the collector 
was riyht, and the man eventually jya id, his subscrqjtioni' 
He then says that he has asked nativas, Why do you 
subscribe ’ (to purposes of charity or utility) ‘ against 
your will?^ And I have been sileiiced by the reply, 

‘ What would become of me if I were to displease the 
magistrate and collector V 

“Some years further back, — I think about 1835 or 
183G, — a magistrate, witli a view to put a stop to 
ljurglaries and tliefts, ordered that in every village a 
party of the inhabitants should perambulate the village 
and its purlieus all night, lie had no more authority 
to do this than to order the Governor-General to keep 
watch and ward. He reported to Government at the 
end of the year what he had done, and actually, instead 
of a reprimand and removal from his situation, he was 
highly commended, and all other magistrates wen^ urged 
to follow bis example. And they did so, almost without 
an exce])tion, so that the whole country was nocturnally 
worried and disturbed in this way for a year or two, till 
the madness of the project l)ecame too evident, and the 
whole thing died away.” 

I shall now (piote a few passages from “ A Letter to 
the Court of Directors of the East India Company, 
(’(‘irardincf Judicial and llevenue Administration in 
Hengal, by a Member of the Bengal Civil Service, lately 


* AiiotlKT confinnadoii of Wilson’s stutement, and of tlio fmjUcMH'} 
of suoli casos as that of Bliawaiiny Lulluli. 
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retired'’ (London : Parker, Furnivall, and Parker, Mili- 
tary Library, Whitehall, 1853). I condense agam : — 

“ In 1800, the Government of Bengal dispossessed the 
jiroprietor, Gokul Chunder Gosanl, of certain villages, 
in number, yielding an annual rent of about 8,200/., 
situated in Chittagong. These villages were all subject 
to the terms of the Marquis Cornwallis’s solemn pledge 
in the perpetual settlement. The Government appro- 
priated these villages. This act was committed without 
tlie intervention of any legal process, done under ‘ the 
good old rule, tlie sim 2 >le plan,’ by the Government, the 
^v^eldel^ of a powerful arm, and the possessors of a full 
])iu'se. 

'‘In the year 1804, however, the heiresses and suc- 
cessors of Gokul Chunder Gosaul brought an action 
against the Government for tlie recovery of these lands ; 
and in August, 1815, it was finally decided by the 
Sadder Court, that the suitors should hold of the lands 
whicli formed the cause of action, such jiortion as might 
liave been ascertained to have been, in the year 1764, 
the undoubted property of their fa-inily. The Court 
visited the illegal act of the Government by saddling 
them with the entire costs of the action ; for the Court 
ludd that the course pursued was illegal, as their own 
llegulations expressly provided that all questions con- 
nected with the financial rights of the Government 
sliould be decided by the established courts of judicature. 

“ By the terms of the decision, it ajjpears, moreover, 
that the Government, even if so disposed, could not have 
instituted any action for the lands they seized on, be- 
cause the date of the cause of action was previous to 
1764. Notwithstanding this clear definitiem of the law 
by the highesi^Company’s (dourt of Bengal, it will bo 
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distinctly shown, in the following pages, that the 
Government in Bengal have persevered in dispossessing 
hundreds of individuals of land under pretexts similar 
to and equally illegal as in the case of Gokul Chunder 
Gosaul, and in an equally summary manner, without the 
intervention of any suit in any court, and of course 
without any decree in justification of their exercise of 
power. Also, that they have proceeded thus irregularly 
to increase their own revenue in Chittagong by sepa- 
rately assessing those lands, and settling for the payment 
of revenue wit! » individuals other tlian tliosc from wlioni 
tliey, tlui Government, took tliem. 

“ This course was persevered in, notwithstanding that 
it was stated, in language so strong as to all but over- 
sbq) the boundaries of respect, by their own subordinate 
ofiicer, that they, by their proceedings, had gone beyond 
tile law. The Government acted thus in prosecution of 
claims founded on alleged rig] its originating before I7()i5. 
Four commissioners of revenue in Chittagong succes- 
sively endeavoured to enforce tlie claims of Government 
to lands in that district, ‘ by the (^xertion of executive 
power,’ notwithstanding ‘ the Government liad lost its 
right to sue.’ ” 

And the author proceeds to jirovc his assertions irre- 
futably. But the Judge at Chittagong was disposed to 
act in accordance wutli the law, anti conseipiently to 
thwart the intentions of Government : whereupon the 
Secretary to Cfovernment, who was the prime mover 
and director of tht^ bewildered Governor in the matter, 
addressed to that ofiicial a letter. 

The “ Retired Member” thus jiroceeds : — I will here 
(juote a letter, I^o. I.*}, dated the .5th of January, 1837, 
written by the Secretary to the BeiigayLiovernmeiit to 



89 


the Judge of Chittagong. I do so to show the support 
that the officer, who, in this paper is described as having 
been removed, must have received from the highest 
authority years previous to his removal ; and also to 
hIiow what are the ideas of the independence of our 
Judges held by the Bengal Government, when such a 
letter is addressed to a Judge, whose duty it was to hear 
and decide all cases impugning tlie acts of the Govern- 
ment Collector, brought by parties aggrieved by him. 
Here is the letter: — ‘Sir, — The Right Honorable the 
Governor of Bengal, having had before him a copy of ’ a 
letter addressed, under date the 12th ultimo, by the 
Collector of Chittagong to the Commissioner of tlic 
division, a transcript of which, as appears from the last 
paragrapli, lias been foi*wardcd to you by Mr. Harvey, 
the Collector, I a,m directed, with reference to the great 
importance of the subject, as regards both the due main- 
tenance of the authority of the Government, and preser- 
vation of the peace of an extensive district, to address 
you direct, for the purpose of im])ressing on you the 
mischievous consequences whicl) must be expected to 
ensue, if tliose classes of the agricidtural population of 
Chittagong, who appear to be opposed to tlie survey 
now in progress, and to be in a state of considerable 
excitement in conse([uence of that ilieasure, should be 
<h‘1uded by designing persons into a belief that you, 
the highest judicial functionary, are disposed to support 
them in opposition to the views of Government, and to 
become a partisan in their cause. 

“ ‘ With refiu'ence to your establislied cliaracter as a 
public officer, the Governor feels confident that you 
I la ve not, in any manner, willingly alfonhid gi’ourids for 
♦ *rr«meous inqiressions <»f the natuni above alluded to ; 
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and this communication is not made with the slightest 
intention of imputing blame to you, but merely in order 
to remove at once, at a time when a considerable degree 
of excitement appeal’s to prevail, and on a point of much 
importance, all room of misunderstanding, and to place 
you fully in possession of the views and determination 
of the Government. You must, doubtless, be well aware 
with what avidity, in moments of excitement, the sup- 
port of the local authorities, whose views are assumed to 
be opposed to those of tlie Government, is caught at by 
the disaffected ; and that, therefore, special caution is 
necessary to prevent misconception, which must embar- 
rass the public service, and not improbably lead those 
who labour under it to commit overt acts of resistance 
to constituted autliorities, seriously aflecting tht) peace 
of the community, and compromising themselves. As 
these overt acts have been committed, you will no doubt 
feel it to be your duty to take every suitable and proper 
measure to correct any false impression in regard to 

your sentiments that may have gone abroad 

Operations having been already carried on, with the 
best result, to a considerable extent, his Lordship is 
of course determined to push the measure to com- 
pletion. In itself, it must be productive of good to 
all honest pcisons’; and tliose who may think them- 
selves aggrieved by any idterior proceedings, founded on 
the data which it furnishes, will have, of coui’se, full 
o])poi’tunity to appeal either to the Court (1 may remark 
that this Court was presided over by the Judge to whom 
this letter was addressed) to which the Revenue autho- 
lities in such cases are amenable, or to lay their com- 
])laints before the Government, where they will liave diuj 
attention. It will be your duty, as a higli public officer 
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of the Government, thus made acquainted with its 
views and objects, to forward them by the zealous exer- 
cise of your influence, and tlie employment, on all fitting 
occasions, of the authority which is vested in you.’ 

“ The last paragraph need not be quoted, as it refers 
to the conduct of some native judicial functionaries. It 
may again be observed, that the Judge, addressed in the 
dictatorial tone of the Government Secretary, was tlic 
functionary presiding in the Court to which the Hevenue 
authorities are liable ; and it may be inquired whether 
tlie tenor of the letter cited w^is such as to encourage 
the self-possession of the presiding functionary, and tend 
to his arriving at a prompt and judicious decision in any 
case between the Hevenue authorities and tlie aggrieved 
agriculturists i Would the Secretary to Government in 
any of our Colonies, or the Home Secretary of State, be 
tolerated in addressing any of the Judges in such a 
tone 1 Is it only in remote India that such a tone is to 
he adopted V 

I submit that I have proved, as completely as can be 
(‘xpected within such limits, that tlie judicial officers of 
the Civil Service deserve the epithets I have apjilied to 
them as a class, and are unfit for the proper discharge 
of judicial duties. If they were in all other respects fit 
for their duties, thuir want of dependence alone would 
ixaider them objectionable. The power which the 
Executive Government possesses over them has never 
b(‘en suffered to lie dormant : it has occasionally been 
exercised, in cases where the Government was not con- 
cerned as a party, to promote the ends of justice, and to 
compel them to act legally and rightly ; but the delin- 
quent official, if a covenanted civilian, has never been 
visited with condign punishment. The hist mail has 
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brought news of a case in which the effect of a young 
magistrates unjust proceedings was remedied by the 
interference of the Executive Government. This man’s 
oppression nearly stopped the working of a large indigo 
factory within twenty miles of Calcutta. He crowned 
his misdeeds by striking one of his head native officers 
in open court : his punishment was the usual one, — 
leave of absence until the affair has blown over, and 
then, no doubt, he will get a better place. The honour- 
able member for Guil(ubrd will be able to give you 
every information about this case. 

But if this controlling power of Government is occa- 
sionally exercised in the interest of right and justice, how 
much oftener has it been exercised in its own interest, 
with the sole motive of its own gain. The resumption 
robberies have not been confined to Cliittagong. In spite 
of the Privy Council’s decision in the llajah of Burdwan’s 
case, numbers of estates in Bengal have been resumed 
on precisely the same grounds as were there held to be 
invalid ; and it is hardly too much to say, that in the 
item “gain by resumptions,” mentioned in one of the 
Blue Books of 1852, you might with propriety erase the 
word “ resumptions,” and substitute “ larcenies.” 

I may also remind you that your own relative, Mr. 
Courtenay Smith, was turned out of office for a decision, 
which, if the facts have been correctly stated to me, was 
undoubtedly right in law, and which, whether right in 
law or not, was one which, in the exercise of his discre- 
tion, he had a perfect right to give, and which he would 
have given in any other countiy without the least risk of 
his office. You will also remember, that Sir J. P. Grant, 
a Crown Judge, was suspended and removed by the Local 
Guverumeut, until public opinion forced his restoration 
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to a higher and better seat upon the bench. Mr. Lewin, 
too, one of the witnesses examined before the Charter 
Committee, was turned out of office for doing his duty as 
a judge ; and I beg you to refer to his evidence, and read 
the account given by him of the imj^roper conduct and 
ignorance of his fellow civilians, and the difficulty witli 
wliicli he stopped a series of judicial murders of innocent 
men : how, in one case, it was proved that a Session 
Judge, who had recommended a man to be hung, had 
not even seen the document on which he made that 
recommendation ; and how the Goveniment, upon a 
representation of the matter, treated it lightly, and 
simply reprimanded the man ; and how, in another case, 
two judges, who had for years been passed over for 
incompetence, were with great difficulty prevented by 
Mr. Lewin himself from hanging four innocent men on 
the evidence of the real murderers. 

Indeed, what can be expected from uneducated men, 
^vho are sure of incurring the displeasure of Government 
if they disobey its liints and decide against its interests, 
and on the other hand are certain of promotion and 
support from the Government, whatever may be the 
impropriety of their conduct, if only they will unscru]:)!!- 
lously serve it, when its own interests are concerned'? 
The support of Government is extended in the same 
fashion to native and uncovenanted officers on whose 
subservience they can depend. It took eighteen months 
of ceaseless remonstrance on the part of the residents in 
Seraj gunge to persuade Mr. Halliday to remove a native 
deputy magistrate, whose incompetence was asserted by 
tlie whole district, and the assertion confirmed ])y the 
reports of every official in it. Mr. Halliday has never 
]3aid the slightest attention to the public remonstrances 
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which have been made against the inefficiency of the 
present junior magistrate of Calcutta, a native ; though 
such remonstrances liave l)cen continually made for the 
last two years; and though scarcely a session passes with- 
out strong ol)servations by the Judges of the Supreme 
Court upon the state of the depositions drawn by Inrn. 
The case is one so flagrant that 1 shall again quote from 
the Em/lishman a specimen of tlie proceedings : — ■ 

“On tlie 19th of May, the junior magistrate com- 
mitted Kadernath Bonnerjea on a charge of forgery, 
and held liiin to bail; on the 28th of May, he com- 
mitted him again on a charge of embezzling the monies 
which he received as the proceeds of his successful 
forgeries, refusing in this instance to admit the ])risonei' 
to bail, who, in consequence, appealed to the Supreme 
Court for his discharge from custody. Mr. Justice 
Colvile, in granting liis prayer, observed, that ‘ Kader- 
nath Bonnerjea was committ(xl for two inconsistent 
offences. If the bills, by virtue of which the prisoner 
obtained the money, were forged, then he could not havi‘ 
received it on account of his master, and consequently 
the offence of embezzlement could not liavci been coin- 
mitted.^ And it does appear to us that tlie learning of 
a judge is not indispensable for the discerimient of 
so obvious a fact. 

“Again, lie committed a man named Hurrynarain 
Day for embezzlement : according to Sir James Colvile’s 
charge to the grand jury, this prisoner had been guilty 
of no criminal offence whatever, ‘ as far as from the very 
confused manner in which the de})ositions had been 
taken he was enabled to judge.’ And now we come to 
a case which the Judge described as the most pre- 
posterous of the kind he had ever met with. It was 
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case of rape. One Jaranimo goes to his friend’s house, 
and takes him and a girl, who lives under his guardian- 
ship, out for a drive in a buggy; and they finally go to 
Ills (Jaranimo’s) house. When there, Jaranimo per- 
suades the girl to go into his bedroom, where they 
I’emain some time. The friend becomes impatient, and 
calls to the ravisher that he wants to go home. Jarani- 
nio responds that he had better go, ‘as the missee haha 
(little miss) will sleep there that night.’ He does go, and 
the young lady remains a whole fortnight^ after which 
slie brings a charge of rape against her admirer, whom 
the native magistrate actually committed to the sessions! 
Tlie case, however, was so absurd, that, as we are in- 
formed, the learned Judge ordered the clerk of the crown 
not to prepare an indictment.” 

This article appeared in 1855, and one of the List 
mails brings papers wliich contain fresh instances of tliis 
otHcer’s ignorance, and animadversions upon it by 
another judge of the Supreme Court; in fact, the mis- 
conduct and the complaints have been continuous ever 
since the magistrate was promoted from the Mofussil to 
(Calcutta, and his actions came under the eye of the 
public. To what conclusion can officers, so in)held, come, 
but that their conduct is of no moment, provided they 
can secure the favour of the Executive Government 
It was also proved, as stated in the same paper, 
against the Chief Magistrate of Calcutta, a civilian, 
about the same time, that he was in the habit of hearing 
and deciding charges without putting the accusers upon 
their oath, or proceeding with the proper formalities ; 
that he wiis ignorant of his own powers, and, in one 
case, of the capacity in which he was acting ; tliat he 
actually dismissed a charge against one man, not 
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liave an especial affection ; that the Punchayet is an old 
Hindoo institution, an error which was fully exposed by 
Sir John Malcolm, and especially by Major Munro, 
Resident at Travancore, in a report, dated 7th March, 
1818. 

How are tlie jury to be appointed ? In such manner 
ns the Governor-General in Council may direct, with the 
consent of the High Court. I suspect that will result 
in an appointment by the judge or magistrate who tries 
the cause, with, perhaps, a very limited power of chal- 
lenge ; for in the Mofussil there can only be a limited 
number of jurymen fit to try a cause of any sort. It is 
admitted on all sides that Indian juries will be severe, 
and under the influence of the presiding judge. Una- 
nimity, or a majority of two- thirds, with the concur- 
rence of the judge, is necessaiy for conviction ; biit if 
any number short of the whole arc for conviction, tlie 
decision will rest with the judge. This is meant, I 
suppose, as a humane provision ; but observe the door 
which it opens to the exercise of the judges will. 
From the acknowledged subserviency and severity of 
Indian juries, it is probable he wiU always be able to 
secure a conviction if he wants it ; but if he is anxious, 
from any reason, to get an acquittal, he has only to bias 
one man, and he gains his object. Suppose that a man 
in Mr. Solano’s position prosecuted another before such 
a judge as Mr. Swinton ; what would be his chance of 
getting a conviction 1 

The provisions as to appeal are also bad. The High 
Court will be swamped with them. It appears to me 
that every conviction by a magistrate will be appealed 
against. It is most important that the right of appeal 
from such functionaries should be retained, but there 
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ought to be a provision restricting it to cases where 
reasonable grounds can be shown for the proceeding. 

It seems to me, on re-consideration, that what I have 
s<iid at page 14, about Mr. Macleod's anssertion as to the 
possibility of the Chief Justice being over-ruled by a 
native, may be liable to misconstruction. The case, 
indeed, as put by Mr. Macleod, is sufficiently absurd, 
and there is less danger that a native judge would over- 
rule the decision of the Chief Justice, than that he 
might be overruled by a civilian. 

But there is a defect, or rather an omission, and a 
very important one, in the provisions of the code, of 
which this observation reminds me. There is nothing 
to show what majority of the High Court Ls to be com- 
petent, in cases of difference of opinion, to give a final 
decision ; and, consequently, it is easy to conceive a 
case in which one uneducated judge of the High Court 
might overrule the whole three judges of the Crown. 

For instance, suppose that three of the judges of the 
Iligli Court sat as a Court of first instance, consisting 
ol* two Crown judges and one civilian. The civilian 
differs in opinion from liis colleagues, and the case is 
appealed to the High Court, which I will suppose to 
consist of the Chief Justice and two more civilians. 
Tlie Chief Justice is for upholding the decision of his 
learned bretliren below, the civilians for supporting their 
unlearned brother ; the verdict, therefore, of the third 
ci\dlian in such a case will overrule the three Crown 
judges. If, again, one civilian only should dissent, what 
is to be the result, for it is not stated whether una- 
nimity is necessary in the High Court or not ? If una- 
nimity be considered necessary in tlie Appellate Court, 
as I conceive it ought and must be, the dissension of 

H 2 
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one ignorant man will nullify, in the case put, the 
decision of four men. And it is obvious that this may 
happen when the point for decision is a case of pure 
English law, of which the best civilians must be, in a 
great measure, ignorant ; as, for instance, an intricate 
question of commercial contract or wagers, such as the 
well known Opium cases ; and thus, by the obstinacy of 
one uneducated man, a wrong decision, affecting millions 
of money, may be pronounced, notwithstanding the 
numeriad and intellectual superiority of his brethren. 
If, again, a majority, in a court of eight judges, is to 
determine, it is obvious that they may be equally 
divided, supposing the whole of them sit, and in that 
case no decision can be come to ; or if the number be 
raised to nine, or consist of a lower uneven number, you 
may again have one uiileaimed man overruling all the 
learned ones, or else the anomaly will arise that tlie 
decisions of the Court of Appeal will not be final. 

8uch are some of the difficulties attendant on an 
attempt to amalgamate ignorance and learning. I 
think, however, that the settlement of aU such minor 
objections may be left safely to the local Legislative 
Council, and to such men as Mr. Peacock and the J udges 
of the Supreme Court. I wish I thought the leading 
principles could also be entrusted with safety to their 
discrimination ; but I do not think so, and I will state 
why I entertain that opinion. 

The Judges of the Supreme Court, during the time 
that I held office in it, were three as learned lawyei's 
and \ipright gentlemen as ever sat upon a Colonial 
Bench ; and I shall ever speak of them, not only with 
the respect due to their high station, and with profes- 
sional reverence for their learning, but with personal 
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gratitude for the kindness invariably shown to me 
during .the years that I had the honour to be their ser- 
vant. I do not hesitate to say that, all things considered, 
they were fully the equals in learning of their brethren 
in England. But I am perfectly certain tliat they have 
no conception of the state of the country withoTit their 
jurisdiction. Their high station prevents their mingling, 
to any degree, with non-official cLrssas ; and even if 
tliey could do so, those classes would not speak without 
reseiwe before such high officials. The very conscientious 
diligence with which they discharge tlieir laborious du- 
ties prevents their acquirement of any pemonal know- 
Itnlge of the country. Their knowledge of it is drawn 
almost solely from their conversation with high officials 
of the Civil Service. Moreover, two of the judges now 
are, and have been for many years, ex- Advocate-Generals 
of the h]ast India Company. I cannot believe tliat men 
who have once canvassed the Court of Director for 
tlieir apjiointments, who feel that they owe their fortune 
and station to tliat body, and who mingle chiefly witli 
Tiieii similarly circumstanced, can be eiitirely free from 
a bias in favour of the Government. I know that such 
a bias could never atfect their decisions as a Court of 
Justice, but I am convinced that, however unconscious 
tliey may be of it themselves, it must and will affect 
their political views. Many of the most illustrious 
judges of England have given instances of a political 
bias, and so have the predecessors of the present judges 
of India. I cannot forget that two judges and Mr. 
Peacock were in Council when the Affray Bill was dis- 
cussed — an enactment of which the atrocity was only 
equalled by the grammatical blunders and legal igno- 
rance with which it was drawn — that they all appeared 
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to approve of the principle of that measure — and that 
Sir James Col vile made a sort of soothing speech in 
Council upon it, in which he showed that he entirely 
misapprehended the grounds upon which the public 
founded their objections to it. It is true that Mr. Jus- 
tice Buller is now in Council, who was never an Advo- 
cate-General of the East India Company ; and a long 
personal intercourse with him has given me so deep a 
respect for liis wisdom and liberality, that upon him I 
should most confidently rely, had I any belief in his 
possession of a tithe of the knowledge of Mofussil mat- 
ters which I myself possess. But I know the contrary 
to be the fact, and that he is not in this respect superior 
to his colleagues. I fear, therefore, that they will not 
offer a sufficiently stern opposition to some of the politi- 
cally objectionable parts of the code, which the other 
Members of Council will, I am sure, approve, and strive 
to enact. 

The real rulers of India, as far as concerns internal 
administration, at least, arc the Government Secretaries. 
The Governor-General, when first appointed, must rely 
upon them, from his ignorance of the country ; the reliance 
upon, and reference to, them generally become habitual ; 
and just as the Governor-General acquires sufficient 
knowledge to act independently of them, his term of 
office expires ; and during its continuance his attention 
is generally directed solely to what are called, by a sin- 
gular peiwersion of terms, “ Imperial matters.” Lord 
Dalhousie, I am sure, had never inquired much into the 
state of law or of police ; his attention was so much 
occupied with making war, and putting kingdoms into 
his pocket — operations which did not bring him within 
the power of these charming establishments— that he 
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forgot others were subject to them. I am confident that 
if he had known their state and effect, he would have 
found a remedy for the misery they produce. But as 
to the internal state of the country, the Governor- General 
is always kept as much as possible in the dark. We 
liave Lord Ellenboroughs own statement that he knew 
nothing of the existence of torture ; and yet almost 
every other man in India was as conscious of the fact as 
of his own existence. The last Governor-General who 
devoted his time to the examination of the judicial evils 
was the great and good Lord William Bentinck — the 
man to whom is due the fact that there is now a single 
Englishman to be found in India. It is higli time we 
had another Governor-General of his temper and calibre. 
Most of his important measures were carried in the 
teetli of the Court of Director's : he thwarted them 
whenever opposition would tend to the benefit of India, 
or the interests of the Crown ; and they took very good 
care not to give lam a pension. His opinion of the jio- 
lice and courts was sucli, that he deliberately “aban- 
doned one of the legitimate functions of Government — 
iiiqiury into thefts and burglaries. He had heard and 
was convinced, that the people of Bengal suflered more 
from tlie police officers than from thefts and burglaries, 
and lie put a sto^j to one of the fruitful sources of 
legalized oppression by enacting Kegulation VI. of 
1832."- 

I beg you. Sir, to remember also that Lord Campbell, 
in 1853, expressed his opinion of the Courts of the 
Company in language which he would not have em- 
ployed had he not been sure of its truth. It was upon 
tlie occasion of Lord Ellenboroughs presenting a peti- 
tion from Madras ; — 
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“ The noble Duke who had spoken in the course of 
the debate (the Duke of Argyll) had, he thought, been 
somewhat prudish in his criticism on the phrases which 
had been used by the natives of India in describing 
their grievances ; it was not reasonable to expect them 
to be very mealy-mouthed : and, for himself, as far as 
regarded the administration of justice in the interior 
courts, he thought no language could be too extravagant 
in describing its enormities/’ 

It is easy for the Postmaster-General, sitting serene 
on the cozy benches of the House of Lords, to cast a 
classically critical eye on the productions of half-ruined 
men. But if he were in a situation similar to that of a 
man like Solano — if the revenues of the house of Argyll 
depended. on the cultivation of clover and corn ; if those 
domains were surrounded by large breeders of horses and 
cattle, and each morning saw numbeis of these quadru- 
peds in the Argyll crops; if the neighbouring justice of 
the peace would not listen to his Grace’s complaints, or 
gagged and fined him for making them, instead of im- 
pounding tlie voracious animals : then, when he saw 
poverty staring him in the face, and the heritage of the 
future little Macallum More vanishing partly into equine 
and bovine bellies, partly into the pockets of the police 
and of the clerk to the j\istice of the peace ; then, I 
must say, I think his Grace of Argyll would be seen 
rushing about, capilUsy invoking the gods, and 

denouncing liis enemies in the strongest terms with 
which his vocabulary could furnish him. I even deem 
it possible that he might occasionally be heard to swear. 

Or, again, if he attempted to right himself by the strong 
hand — if he assembled his clan, buckled on his claymore, 
bid his pi])crs strike up “ The Campbells are coming,” 
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and made a swoop down upon the intruding cattle — 
then, if he had to deal with an Indian magistrate, ad- 
ministering the late Affray Bill, he might find himself 
summarily fined five million pounds, and sentenced to 
imprisonment for 200 years. Nay, he would very likely 
find himself in the same predicament, though he had 
never stirred out of his house, if any of his neighbours 
tliought it worth while to bribe the police, and to 
suborn testimony against him. And, under the bill 
quoted, he would have no power of appeal. 

This specimen of Indian legislation was introduced 
into Council while Mr. Peacock and two judges were 
members of it. 

The ciy of the Indian public for redress, accompanied 
by complaints against the officers, the police, and the 
courts, and proof of their incompetence and abuse of 
power, has always been answered by nothing but a pro- 
posal to increase the powers of these courts and police : 
and it has then taken a long and expensive agitation to 
convince the Government that this curious sequitur was 
objectionable. 

To these courts, in their desire for uniformity, the 
Commissionei’s now propose to subject Europeans. I 
have been asked, with an air which showed my inter- 
rogator’s belief that his question was unanswerable, “ If 
a native were to say to you, ‘ What right have you to be 
exempt from the jurisdiction of courts to wliich I am 
subject — what answer could you make V' I answer, 
“ Considered politically, my sable friend, our right to be 
well governed does not rest on the same basis : you are 
one of a conquered race, who have therefore no original 
and strictly political right to be weU governed : you are 
nt the mercy of your conquerors. But I am one of a 
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nation who have their rights guaranteed by such things 
as Magna Cliarta, the Bill of Rights, the Act of Settle- 
ment, and a few other conditions, upon whose due and 
faitliful observance by the Crown my allegiance to it de- 
pends. I cannot, therefore, admit that you are politically 
my equal. But your right to be well governed, I never- 
theless admit : it rests upon a higher basis — upon moral 
and religious grounds, upon which a Christian nation is 
more especially bound to build its government— upon 
principles which should lead it to follow the golden rule 
of doing unto otlicm as it would be done by, and to seek 
the peace and well-being of all its subjects. But you 
admit tliat the courts to which you are subject only add 
to your misery and disturbance ; how will my subjection 
to them improve your condition, or conduce to peace and 
order 'I I mil do all I can to raise you to my advantages, 
and that is a better way of giving us the desired equahty 
in the eye of the law : what you desire, or rather, what 
the civilians pretend you desire, would simply reduce us 
to an equality in lawlessness and misery ; and against 
these evils it is the duty of our Government to guard.” 

The truth is, that this alignment of my inteiTogator 
contains a fallacy which is not inapt to charm the un- 
thinking, but which conceals the very essence of Socialism. 
What would become of us if any wretclied creatiu*e could 
claim a right to reduce every one to his own level ? A 
healthy, wealthy, tall, and handsome man might start 
for a morning walk eastAvards from Hyde Park, and if 
the levelling wishes of those he met could be at once 
carried into action, he would find himself maimed, ruined, 
and afflicted with every disease in the world, before he 
got to Temple Bar. “ He is six feet high,” one would 
shout ; “ I am only five ; compress him a foot.” “ His 
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face is smooth,” another would cry ; “ mine is pitted ; 
pit his too ” “ He has a handsome nose ; mine has a 

polypus ; let his be similarly afflicted.” “ I have a 
‘shocking bad leg;’ he must have one too.” “The 
rascal has £10,000 a-year ; I have nothing — ‘Halves!’ ” 
One hour’s walk in the streets of London, and not 
homcBopathy, nor hydropathy, nor mesmerism, nor even 
Holloway’s pills and ointment, would effect his cure. 
Nothing but a motion for a writ of habeas corpus (sup- 
ported by proper affidavits) would have a chance of 
restoring him to his former self. 

Is this sound policy, or sound morality, or good re- 
ligion There was once a lleforiner upon eaith whose 
will ever found immediate fulfilment, and whose maxims 
Christian England professes to follow ; and when blind 
Bartimeus sat by the wayside and cried his woes to 
Him, He answered the prayer, not by the deprivation of 
otliers’ happiness, not by the infliction of darkness upon 
the rest of the multitude ; but by widening the scope of 
human enjoyment, and bestowing the ineflkble blessings 
of vision upon the clouded eyes of the Hebrew beggar. I 
would earnestly pray our statesmen to go and do likewise. 

If you do not believe my iisseHions, you can apply to 
Mr. Theobald, who, though a private gentleman, comes 
as the representative of the whole non-official European 
population of Bengal. There he is, overflowing with evi- 
dence, and ready to answer any amount of questions. It 
is a notable fact, that that population were so alarmed by 
the proposed measures of judicial reform, that a few -I 
think about twenty — subscribed at once upwards of£2,000 
to pay the expenses of their delegate to England. If, after 
hearing him and reading me, you are still unconvinced, 
let us have what we have so often demanded — what the 
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missionaries now, too, with the best motives, but most 
mistaken impressions, join us in demanding — a Royal 
Commission to India. Nobody dreads it but the East 
India Company. If it is issued, and discharges its duties 
faithfully, and men are assured that they can give their 
evidence without the certainty of ruin from the vin- 
dictiveness of the civil officials, I wiU pledge my honour 
— I would pledge my life and fortune — that you will 
get a mass of evidence that will absolutely appall you. 

AU this will very likely be denied by the men who 
represent the East India Company at home ; but they 
will deny anything that tells against them. It should 
never be forgotten, in weighing their testimony, that (to 
put their evident interest ou*t of the question) they come 
before the public doubly and trebly convicted, eitlier of 
the grossest ignorance, or of wilful falsehood. When it 
was proposed to destroy tlieii' commercial monopoly, they 
raised such a cry that one would have thought the world 
was coming to an end upon its destruction. The govern- 
ment of India could never be carried on without that 
monopoly ; the territorial revenue showed a sad deficit ; 
and the Government only continued solvent through the 
commercial gains : nay, the commerce with India would 
die away with the monopoly. The accounts were in- 
vestigated by Mr. Wilkinson, and it was found — ^proved 
beyond the possibility of refutation — that these assertions 
were not only not true, but the direct opposite of truth ; 
that their commerce was a loss ; their territorial revenue 
the one which showed a surplus, and supported their 
commerce. The monopoly was destroyed, and the com- 
merce has so increased, that the llooghly can hardly 
hold the shipping. 

They made the most terrible uproar about the immi- 
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Tration of Europeans into India, and vilified their con- 
duct most outrageously. It would, to quote Mr. Macleod s 
words, “ upset the whole basis of the British power in 
India.^^ Lord WUham Bentinck inquired into the mat- 
ter, and told them in reply, “ That the whole of their 
objections rest on a train of argument, in meeting which 
the chief difficulty is that of so stating it, as to bear the 
semblance of sound reason.” 

They denied the existence of torture, — Mr. Mangles 
and others flatly, Sir James Hogg impliedly. The first 
mentioned gentleman had indeed “ heard of it in cei-tain 
matters of police, but he could solemnly declare he had 
never heard of anything of the kind in connection with 
the collection of the revenue.” As if it is possible 
to believe that a man capable of reason, who knew the 
police were in the habit of torturing for confession 
of crime, and who knew that the same police were the 
collectors of revenue ; and who knew the difficulty 
of collecting that revenue ; could help knowing, whether 
he had heard” it, or not, that they would resort to 
torture on the first difficulty ! But Sir J. W. Hogg — 
that far-seeing man — was much too cunning to make 
any denial of the practice ; he probably saw that public 
attention was roused to the pitch of action, that an 
inquiry would be made, and knew what the result 
would be. He, therefore, did not deny it : he simply 
contented himself with abusing Mr. Danby Seymour for 
asserting its existence. Let no one deprive him of the 
honour of the distinction, whose value he had the astute- 
ness to perceive. 

Indeed, that Torture Report, and the curious con- 
tradiction between the official assertions and the evidence 
in the appendices, woidd lead one to believe that there 
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is something in employment by the East India Com- 
pany which destroys the perception of truth. I may 
mention a little story which rather tends to confirm this 
view. There was, a couple of years ago, a squabble 
about an appointment in Calcutta between the Lieute- 
nant-Governor of Bengal and the Governor-General’s 
Private Secretary. It led to a rupture between these 
quondam friends. Of course, such an occurrence was 
greatly discussed in that Eastern little Pedlington ; 
various reports got about; and the Private Secretary 
printed and circulated his version of the cause. Some- 
how it got into the papers; and the Friend of India 
took up the defence of Mr. Halliday, of course, as 
he was a civilian. Unfortunately, that paper could not 
deny that Mr. Halliday had told a fib ; so it excused the 
bttle slip, and on these grounds, and in these words : — 

“It was an act of official equivocation, which we 
can only account for by a reference to the circumstance 
of Mr. Hallida/s having breathed too much of the 
parliamentary and official atmosphere of England diming 
his residence there.” 

It really did, — it accused you all, my Lords and Gen- 
tlemen, of being such infectious liars, that a few days 
pavssed in your company served to upset Mr. Halliday s 
notions of truth. I cannot help thinking, if this be 
true, that the attack must have seized him very early 
in the delivery of his evidence before the Charter 
Committee. 

But, deny it who may, the further you push your 
Inquiries, the more firmly you will be convinced that the 
Europeans will not trust their capital willingly out 
of the jurisdiction of the Supreme Coimts; that the 
badness of the Company’s Courts has hindered, to 



Ill 


an enormous degree, the immigration and enterprise of 
Europeans ; and that an entire subjection to these 
tribunals will drive them out of the country. The 
amount of inconvenience arising from their exemption is 
very small. In the Memorial against the Black Acts it 
is stated, par. 1 7, — “ When an inconvenience is alleged, 
from which such grave consequences as the disfranchise- 
nient of the whole body of Englishmen in India, their 
disherison of their own laws, and the denial to them of 
trial by jury and by competent courts, are to foUow, it 
should at least have been stated in what it consisted, 
and what was its extent, for fraud lurks in generalities. 
We seek in vain for proof of its magnitude and reality. 
We find that the reality is that such alleged incon- 
venience has hitherto been exceedingly trifling and 
insignificant. We undertake fuUy to prove this by 
evidence. In the space of the last nineteen years, out 
of the total number of thirty-five British subjects com- 
mitted for. trial for offences of all kinds, within tliis 
Presidency (Bengal) beyond Calcutta, only seven can be 
shown to have been sent from a greater distance than a 
liundred miles, and the expense to Government must, 
therefore, have been utterly insignificant. The establish- 
ment of railways, the improvement of the navigation of 
the Ganges, and of internal communication genernlly, 
will greatly diminish this inconvenience, small as it is.^^ 

[ am delighted to see that the attention of the cotton 
manufacturer is being turned again to India as a 
cotton field. In the debates which have already arisen 
this session in the House, you. Sir, have attributed the 
uon-cultivation of cotton in India to the want of rail- 
roads and roads. Undoubtedly these are grave objec- 
tions ; but the main causes are the impediments thrown 



112 


in the way of European enterprise by the East India 
Company, by the conditions they impose upon the 
tenure of land by Europeans, and by their revenue 
system, and the state of their laws and courts. Depend 
upon it, if Europeans had been encouraged to cultivate 
cotton, they would have got it to the sea-ports somehow 
or other. I extract and refer you to a portion of the 
letter of the Bombay Chamber of Commerce, published 
in the Cotton Committee s Report : — 

Extract of a letter addressed to the Government of 
Bombay, by the Chamber of Commerce at that Presi- 
dency, on the subject of extending and improving cotton 
cultivation in India, 1841. 

Notwithstanding the last Company's Charter rules 
that British subjects may hold lands in any of the old 
British Indian territories, the terms which in your letter 
of the 30th May, 1840, you communicated to the Cham- 
ber, as those on which alone the Court of Directors 
permit land to be granted to persons desiring to engage 
in the culture of coffee, cotton, and other products, 
whoUy exclude a real homi fide tenure. The Court, in 
the despatch therein quoted, expressly forbid Europeans 
from being allowed to purchase the land out and out ; 
all that is permitted is a lease of years, and the utmost 
extent of lease, under any circumstances, is fixed at 
twenty- one years. The land is, moreover, rendered 
liable to seizure, and the lease to forfeiture, at the discre- 
tion of the collector, and no judicial appeal is allowed ; 
the only appeal is to the Board of Revenue (whose 
functions in the Pi'esidency the Committee suppose are 
exercised by the Revenue Commissioner), and the decision 
of that Board is to be final. On such a tenure the Com- 
mittee think few British subjects will be found to risk 
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their capital. Independently of the provisions regard- 
ing the Collector and the Board of Revenue, the short- 
ness of the tenure is in itself an insuperable objection ; 
for it takes away from the settler the fruits of his 
labour — his time and money, possibly just when they 
are beginning to ripen, and leaves another to reap 
where he has sown. Nothing short of the absolute and 
perpetual property in the land (subject, of course, to a 
fixed rate of taxation) will give that confidence which is 
necessary to cause capital, time, health, and labour to 
be freely expended upon it, and, when that possession is 
given, these will probably not long be wanting. The 
present flow of capital to Ceylon, and the great progress 
already made there, in converting the forests of Candy 
into flourishing coffee plantations, is a proof of this.’’ 

(The Cotton Committees Report. Appendix No. 5, 
p. 513. Printed by order of the House of Commons, 
17tli July, 1848.) 

Are you well acquainted with the result of Mr. 
Shaw’s energetic promotion of cotton cultivation in 
Dharwar ? 

Do you know that he produced, in sjute of the opposi- 
tion of the money-lenders, excellent cotton, equal to the 
second quality of the American cotton, and at a price 
with which America could not compete ? 

But the moment Mr. Shaw left, the Government 
allowed the thing to lapse, the money-lenders resumed 
their power over the ryots, and there was an end of the 
matter. The Times lately, in a striking article, fore- 
shadowed the effects of a possible failure of the cotton 
crop in America. If that evil day for England should 
come soon, it will be a happy day for India : then all 
these things will be inquired, into, and their causes dis- 
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covered ; then they will build statues and get t|p testi- 
monials to Colonel Arthur Cotton, and others who have 
laboured zealously and thanklessly for the true interests 
of India ; then the British Lion (commercial) wiU wag 
his tail, and roar ; then ruined Manchester will arise in 
its wrath, and (I hope) hang Messrs. Hogg, Mangles, 
and Melvill in cotton twist. Let us fervently pray that 
the then President of the Board of Control may not 
share the same fate. 

It should also be remembered, that Ijy the promotion 
of cotton cultivation in India, you will strike a deadlier 
blow than has yet been given to negro slavery. 

The power of the East India Company over European 
settlers as to the right of deporting them from the 
country, and refusing them entrance into it, is involved 
in some doubt. Professor Wilson, in his history, denies 
the existence of any such power. But I tliink that 
learned historian is mistaken. The statutes are not 
very clear. My own opinion is, that the law upon this 
point is rightly stated by Mr. Dickinson, in his pamphlet 
on Indian Government,” There can be no doubt that 
the intention of the Legislature, in its more recent 
statutes, was to destroy the power of deportation ; 
but I do not think those statutes have accomplished 
that object. The question is now awaiting the legal 
decision of the Supreme Court of Calcutta, and the 
time it has taken to consider its decision shows the 
difficulty in which the matter is involved. I hope when 
the judgment is delivered it will be broad and clear, 
beyond the possibility of doubt or cavil ; and if, as I am 
inclined to think, it will rule in favour of the Com- 
pany’s right of deportation, the Legislature should step 
in and destroy it by a special enactment ; and if the 
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Penal Code be unhappily passed, the chapter on Illegal 
Entrance should be struck out. 

It may, perhaps, be asked what remedial measures I 
would myself propose for the evils I have described ? 
Yet it may be deemed presumptuous in me to offer any 
suggestions, and I should hardly venture to do so, were 
my views not supported by the opinions of men whose 
right to attention is beyond question. 

The main reform which I would propose is the em- 
ployment at once to the largest extent practicable, 
throughout the country, of properly educated judges, 
chosen from barristers and advocates. This has been 
recommended by two judges, Sir Erskine Perry, who 
knows more of the internal state of India than any 
other Crown judge, and by Sir E. Gambler. Sir Ed- 
ward Ryan, too, did not dissent from the advisability of 
the plan, but doubted its fejisibility ; he thought you 
could not get barristers to take the places. I am quite 
sure that if he were as well acquainted with the state of 
the profession, both in England and India, as I am, he 
would alter that opinion. Perhaps he founded it on the 
extraordinary assertion of Mr. Halliday, that barristers 
in Calcutta are making, on an average, £3,000 a year. 
This is the most preposterous mis-statement I ever read, 
even in Mr. Halliday's evidence. Three men at the 
Calcutta bar make from £.5,000 to £8,000 per annum, 
one of whom occasionally makes as much as £10,000. 
About four more make a comfortable competence, and 
the rest manage as well as they can until they get 
places. There are some who make nothing at all by 
their profession. In fact, it is just as much a lottery as 
it is in England. It is a bar which requires peculiar 
and diverse qualifications ; and there has been more 
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than one instance of a man leaving an excellent rising 
practice in England to go to the Calcutta bar, in 
the vain assurance that he must make his fortune 
there, and finding, to his great astonishment, that 
he could not make enough to pay house-rent. In fact, 
six years ago it was probably the ablest bar, for its 
numbers, that was ever seen. The leaders were not 
inferior, as the judges declared, to the leaders of Eng- 
land. Wherever there are three or four such men, you 
may be sure there is a large proportion of briefless 
waiters on Provitlence. 

[ am perfectly certain, that if you offered to pay their 
})assa.ge out, and give them ,£600 a year until they 
passed the civilian’s examination in native languages, 
and £1,500 upon their passing, witli the chance of ele- 
vation by merit to the Sudder bencli, you would get as 
many English barristers between twenty -five and thirty- 
five yearn of age as you wanted. An ordinarily clever 
and industrious man would, I am sure, pass the first 
examinations of the civilians m three montlis ; indeed, 
I believe some of the first civilians wlio entered the ser- 
vice under the new competition system passed it in one 
or two weeks 1 And yet this is the marvelloiis know- 
ledge of native languages, the want of which in English 
barristers has so often been declared by the East India 
Company’s officials to be an insuperable bar to the em- 
ployment of English lawyei-s. But you must, of course, 
take care to assure Englisli lawyers that they will have 
fair play in tlie race for the higlier seats of the Sudder 
bench. 

The object of the Ejist India Company has always 
been to keep lawyers out of the country, because their 
learaing and fitness for their duties afford a too painful 
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contrast to tlie ignorance of the civilians ; and because, 
in Calcutta at least, the bar has always exposed, and 
stopped by public agitation, the grosser absurdities of 
their legislation. They have shown the greatest hostility 
to the profession, ever since they were defeated in their 
attempt to keep the bar also a closed nest for their 
own patronage. Their cry against lawyers has been 
always the same as that of Dick the butcher, in his 
little request to Jack Cade — “ The first thing we do, 
let’s kill all the lawyers.'' “ Any law you please," say 
the civilians, Mahomedan or Macauleian ; but, for 
God’s sake, no lawyers!" Their coyness, like Kate’s, in 
the song of drunken Stephano, is confined to a class : — 

The master, the swabber, the boatswain, and J, 

The gunner, and his mate. 

Loved Moll, Meg, and Marian, and Margery, 

But none of us cared for Kate ; 

For 5h(3 had a tongue with a tang. 

Would cry to a sailor. Go hang! 

She loved not the savour of tar nor of pitch. 

Yet a tailor might scratch her where’er she did itch ; 

Then to sea, boys, and let her go hang.” 

So, according to the East India Company, every sort 
of person — 1 think a railway engineer wtxs Mr. Halli- 
dit y’s last elevation to a judicial office — is fit lor judicial 
employ except a lawyer. 

I am no bigoted admirer of my own profession, but 
I confess my difficulty in meeting tliese objections is 
identical with that of Lord W. Bentinck in refuting 
the arguments against imrnlgration— so to state the case 
of my opponents as to bear the semblance of reason. 
Do you go to your hatter for boots, and to your butcher 
for hats Do you ask Kelly to take the stone from your 
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) )ladder, and Brodie for his opinion upon the title of the 
property you want to purchase 1 

Every occasion has been seized on to circumscribe the 
jurisdiction of the Supreme Court, and now an attempt 
is made by the proposed code to take away, in a great 
measure, the independence of its judges. Mr. Halliday 
made the modest proposition to abolish the Supreme 
Court, and substitute for it the Sudder, with one pre- 
siding English lawyer. This proposition, to my mind, is 
conclusive as to the value of Mr. Halliday s evidence on 
all judicial matters. A counter proposition has been 
made, I am informed, by others, to retain that court in its 
integrity, and to appoint an English lawyer to preside 
over it. It is said to have the approval of the Crown 
judges. But there are, in truth, now three Sudder Courts. 
It consists of nine judges, who sit in batches as different 
Courts, and show their fitness for their office, according 
to the Friend of India, by diametrically opposite deci- 
sions : — while Messrs. Brown, Jones, and Robinson are 
laying down the law in one room as black, Messrs. 
Green, Stokes, and Nokes are laying it down tis white 
in another room. Yet these decisions are of equal 
weight, and you can imagine the confusion they cause 
through all the courts of the country. It is evident 
that one man cannot keep three courts in order ; it is 
clear there must be at least three fit men appointed. 
But why is even one wanted ? To keep the ignorance 
of his colleagues in check by his learning. When we 
catch a Avild elephant in the jungles, we secure him be- 
tween two tame ones to keep him quiet ; but here is a 
}>r(jposal to tie one sober and deliberative lawyer to eight 
wild and hasty ^vilians. If his learning could have 
any valuable cllccl upon their legal decisions, could he 
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check them in their subserviency to the Executive Go- 
vernment, if, as stated by Mx. ^I^binson, they were to 
hold secret instructions as to their decisions, and be 
threatened with suspension and removal from office in 
case of contumacy 1 Is it certain that he would offer 
much opposition, when he himself might be turned out 
of office by a stroke of the Governor-General’s pen 1 
Let it not be said that the Government would never 
make such suggestions. They made a most improper 
request to the Judges of the Supreme Court, during my 
tenure of office ; and I myself as the confidential clerk 
of Mr. Justice BuUer, drafted the reply which conveyed 
to the Government the firm refusal of the Judges to 
comply with that request. I hope and believe most men 
would do their duty, even at the risk of office : but why 
subject them to such a trial ? Why place such a power 
in the hands of a nearly irresponsible Government'? 
“ The eternal governing principle of the British Consti- 
tution,’' said Lord Lyndhurst in the most memorable 
debate of last year, “ is jealousy and not confidence, and 
the principle upon which I proceed — the old constitu- 
tional principle — is, that I will give the Crown no power 
which is capable of being abused, unless some great and 
over-nibiig necessity can be shown to exist. I look 
with all constitutional jealousy, and not with confidence, 
to those who are the depositories of power.” Surely 
this applies with tenfold force to the servant of tlie East 
India Company, as the Governor-General undoubtedly 
is, who has a pension to gain by obedience to their 
wishes. 

Eighty years ago, Lord Erskine, when counsel in a case 
against the Government, said to thom^ourt of King s 
Bunch, “ I know that your Lordships wlU decide accord- 
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iiig to law, for tlie torrent of corruption which has over- 
whelmed every other part of the constitution is, by the 
blessing of Providence, stopped here by the sacred inde- 
pendence of the judges.” That independence is as sacred 
now as it ever was : you must be aware that an attempt 
to destroy it here would raise a rebellion, if persisted in. 
It would be a grievous shame if it should be attempted 
in India. The Judges of the Supreme Court and the 
Sudder, at any rate, should hold their offices on the same 
tenure as the Judges of England. And on the very 
same ground upon which the introduction of one com- 
petent man into the latter court is proposed, I contend 
that ultimately all, and half at once, of its judges, should 
Ije S(d(:!(;ted from professional lawyers of some standing. 

Every darogah shoidd be an European, or half caste 
of the highest respectability. Every native of that class 
and station will torture upon the slightest difficulty. 

Establish a Supreme Court at Agra. Pass the Lex loci 
as proposed by Mr. Lowe and Sir John Jervis. This 
measure doas not rest on their recommendation alone. 

I have advocated the bestowal upon natives of the 
right of eligibility to a seat in the highest court, chiefly 
because I think it will induce a much higher class of 
men to enter the judicial service. But the greatest care 
must be taken in their elevation. It must not be for- 
gotten, that though many of those now in the service are 
well qualified in point of knowledge of regulation law, 
few of them are of very high character. I have taken 
the greatest pains to collect evidence on this point ; and 
I find the evidence nearly unanimous in favour of the 
opinion expressed in the following extract of a letter 
from a planter S great experience : — 

“ 1 have known numbers — the great majority — of 
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native officei*s on the bench, who would not take money 
Ijrihes : but I never knew one who would not obey the 
least hint of the Government officials, or of any very 
high caste man of their own nation, whom they very 
often respect more than the Governor-General. I have, 
I confess, myself used my influence with a man of the 
latter class successfully to induce a former native deputy 
magistrate of this district to give me fair play, when the 
civilian magistrate was doing everything he could to 
ruin me.” 

Let them have the chance of a seat, I say, on the 
liighest bench ; but let them clearly understand that 
they will have no favour in tlie struggle for that seat ; 
tliat they will only gain the elevation if they are really 
superior to tlieir white competitors. Let us have no 
more such specimens of incompetent men kept in office 
in spite of public opinion, as those previously quoted. 
Such a system tends to excasperate everybody, keeps 
tlie best men from seeking judicial employment, and 
makes all in it subservient and desirous only of securing 
the favour of the executive Governors. 

Separate at once the judicial and executive functions. 
1 know the opinions of Messrs. Halliday and Macleod 
are against this suggestion. But they are contradicted 
by men of much greater authority, and they advance 
but two arguments in support of their views — that it 
will weaken the Executive Government ; which cannot 
be if the Government mean only to enforce their just 
claims— and that the civilians will be treated with less 
respect : they are now approached and treated with 
more adulation than our Protestant forms of worship 
])ermit to the Deity. It woidd do tkem no harm to 
learn that they are ordinary and fallible mortals. 
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Amid the mass of testimony by very distinguished 
men against the union of judicial and executive func- 
tions now existing, I shall quote two men, Lord Wel- 
lesley and Mr. Fullerton, probably the ablest civilian 
who ever went to Madras, and who was Member of 
Council there : he says ; — 

“ The situation of judicial servants must be considered 
in another point of view. Judges are called upon to 
decide between Government itself and its subjects ; to 
secure impartiality they must be free from bias, from 
the fear of losing their office thereby. No confidence 
can be placed by the public in the decisions of a judge 
lidding an office only durante hene placito ; the principle 
of quamdiu se bene gesserint must be scrupulously ol> 
served. The dismissal of a judge for a judicial opinion 
subverts the whole constitution of the Government. It 
is essential that distinct charges, judicial inquiry, and 
full hearing, should precede the dismissal of a judicial 
officer.^^ And I would add that the inquiry and verdict 
should be public. 

Here is the Marquis Wellesley upon the same 
subject. 

Letter from the Marquis Wellesley, from Bengal, 31st 
December, 1799, to the Madras Government : — 

Para. 115. “ It is of essential importance to the 
security of private rights and property that a clear line 
should be drawn between the executive and legislative 
authority of the Government in India. The Governors 
in Council of the several Presidencies must necessarily 
act in both these capacities ; the regulations in Bengal 
subject certain acts of Government in the executive 
capacity, as well as those of its officeis, to the cognizance 
of the courts of justice, the judges of whlcli are bound 
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by solemn oaths to administer the laws impartially 
between Government and its subjects. 

116. “By promulgating in print all our Legislative 
Regulations, and by subjecting Government itself, in its 
executive capacity, to the operation of those regulations, 
we afford to the inhabitants of these provinces the best 
security compatible with our situation in the country 
for the enactment of salutary laws for the protection of 
the person, rights, and property of the subject, and for 
the due administration of the laws. In addition to the 
check imposed on the legislative power by the publi- 
city of the proceedings, those proceedings (as observed 
liy your Board of Revenue) come regularly under the 
inspection of the public authorities at home, who thereby 
possess the means of an efficient control.’^ 

Letter from Marquis Wellesley to the Madras Go- 
vernment, 19th July, 1804. 

18. “The most S(jlemn and sacred obligations of the 
Government towards its subjects demand that just laws 
sliould be enacted and established for the general 
[)rotecti(ni of the persons, rights, and property of indi- 
viduals, and that judicial establishments should be pro- 
vided, adequate to secure the prompt and impaidial 
administration of the established laws. The new form 
of the internal Government provides for those salutary 
objects.^ Experience of the happy effects of this system 
in other parts of our empire in India warrants a reliance 
that its introduction into the possessions in question 

* Note by Mr. Fullerton, “ Unfortunately, these establishments 
have not been adequate. Want of means had cramped their oj>eration, 
I)r()duced imperfection, and imperfection has been urged in condemna- 
tion of the system.” 

(This is even truer now. — T, li. D.) 
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will promote the extension of agriculture and commerce, 
the increase of private wealth, and the permanent estab- 
lishment of private secimty and public tranquiUity, ac- 
cording to the degree in which those salutary effects may 
be produced ; the sources from which the public revenue 
is derived will be augmented, and the means of obtaining 
a just proportion of the wealth of the country for the 
use of the State will be facilitated and improved. 

19. “ Instead of delaying the institution of courts of 
judicature ; instead of suspending the authority of those 
already constituted ; instead of confounding all the 
j)owers of Government in the i^erson of a Collector oj 
Revenue, the judicial authority should be strengthened 
by equitable regulations ; justice and mercy should tem- 
per the severity of power ; and the control of fixed law 
should manifest the certainty of protection to the lives 
and properties of our obedient subjects, while regular 
authority, sustained by sufficient force, should display 
an ecpial certainty of punishment to lawless violence 
and rebellious resistance. Were it possible for the Col- 
lectors of the Revenue to appropriate a sufficient portion 
of their time to the administration of justice, and to the 
maintenance of the peace of the country, the nature ol 
their duties as officers of the Revenue disqualifies them 
for the discharge of judicial functions. The people 
cannot repose a firm confidence in the protection of the 
laws, while the administration of the laws shall be 
entrusted to the Collector of the Revenue, because tlie 
conduct of those officers, and of the native agents anc 
servants acting under their authority, necessarily formt 
a principal object of legal control.” After stating thal 
unless these principles were acted upon the system o. 
adnilnlsiialioii would be no better than that of thi 
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Native Governments, the Marquis Wellesley pro- 
ceeds : — 

25. ‘‘ Under the most favourable exertions of indi- 
vidual talents and integrity, such a system must produce 
public and private oppression and abuse. It provides 
no restraint upon the exercise of power sufficient to en- 
sure the uniform, impartial, and general operation of the 
laws, and to inspire the people with a sense of confidence 
and security in the ordinary conduct of private trans- 
actions, and in the undisturbed exercise of private rights. 
Exempt from those salutary restraints, the public officers 
may pursue a course of evil administration in many of 
the subordinate departments of the State without the 
knowledge of Government ; and the Government may 
continue ignorant of the abuse of its name and power, 
until private distress and personal suffering shall compel 
tlie people to combine against the authority whose name 
and power have been peiwerted for the purposes of vex- 
ation and oppression. In tliis condition, open resistance 
afibrds to the people the sole mode of appeal to the 
justice of Government. To that dreadful appeal the 
most peaceable, industrious, and dutiful people must 
resort, whenever the laws shall afford no regular organ 
to convey the complaints of the subject to the ear of the 
Sovereign. Under such circumstances, it is to be ap- 
prehended that the resistance produced by the oppression 
of the State, or of its officers, may be ascribed to dis- 
affection in the people, and the Government may be 
reduced to the necessity of vindicating its authority at 
the expense of its character for justice.” 

And in consequence of the systematic disregard of 
these nobly worded principles, we had the Santhal In- 
surrection, which has already cost the State at least a 
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million sterling ; for these savages — cheery, laughing fel- 
lows, as easily ruled as children — were diiven to rebellion 
by the exactions of the subordinate revenue and judicial 
officers ; they did enormous damage to all the European 
settlers in their districts ; the Government refused the 
slightest compensation even to men who aided them in 
every way, and though their own troops did nearly as 
much damage as the Santhals; and the Friend of India 
had the impudence to assert that the insurrection arose 
from the erotic regards cast by railway servants and 
planters on the Santhal women ; creatures one degree 
less hideous and ten times filthier than chimpanzees; 
with any one of whom her lawful lord would be delighted 
to part for a consideration of two rupees a month ; and 
the very thought of amorous relations with whom makes 
the flesh creep. 

I am half afraid, Sir, that my statements will not be 
believed, and yet I have carefully restricted myself to a 
very mild revelation of the judicial evils of India. I 
have always said that if those evils had been a tithe of 
what they are, a remedy would have been found for 
them long ago. But they are so atrocious, so incredil)le, 
that their description generally gains for the author the 
character of a Munchausen. It has often amused me to 
see the terror my many informants have one and all ex- 
pressed, when I have begged to be allowed to publish 
their facts with their names. They knew that they 
would be an object of persecution by the great majority 
of officials in their district — in short, would be ruined. 

However, I can only repeat, that I have but lifted a 
corner of the curtain ; and you will find that assertion 
correct, if you will only inquire into the matter. No 
doubt it will be denied ; but really there are two mem- 
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Ijers of the House of Commons, who are cjalled the mem- 
bera for Honiton and Guildford, but who ought to be 
called the members for the bewilderment of the House 
upon Indian topics. Whenever an enthusiastic member, 
who has never been in India, and has not the archives 
of the India House at hand, gets hold of a little bit of 
Indian grievance, then I know I shall soon see the 
comely presence of the member for Honiton rise in Ids 
place, and with fluent elocution, exquisite tact, great 
sophistical skill, some perversion, and no small sup- 
pression of truth, he will puzzle the honourable House ; 
he will also lay a trap for Mr. Murrough, who will fall 
plump into it. Then the not so comely presence of the 
member for Guildford will rise in his place, and talk 
against time, with less tact and less skiU, and will drive 
the honourable House frantic with boredom ; and I 
shall read in the Times next morning that “ the subject 
then dropped.'' But it is really high time that some 
one was listened to on the other side. 

In the haste with which, among other avocations and 
many distractions, this letter has been written, it cannot 
be expected that I should have done more than hint at 
the objections to the scheme I oppose, or the remedies I 
suggest. I hope, however, that I have said enough to 
set other more powerful and abler men thinking, and to 
indicate the dangers of the scheme proposed. 

1 tliink, in all humility, that if the main principles I 
have advocated are followed, you would improve the 
internal state of India, increase European immigration, 
and consequently, extend your commerce and augment 
your revenues ; and that you would advance far in the 
way of obtaining some law and order in the country, 
and some justice, very different from that Indian justice 
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whereof Mr. Maclcod is enamoured. Seventy years ago 
the eloquent fancy of Sheridan painted Justice as one 
“ whose countenance was ever placid and benign ; whose 
favourite attitude is to stoop to the unfortunate — to 
hear their cry and to help them — to rescue and relieve, 
to succour and to save : majestic from its mercy, 
venerable for its utility, uplifted without pride, finn 
without obduracy, beneficent in each preference, lovely 
thougli in her frown.’^ 

But the thing which went by her name in India he 
denounced “as a disgusting caricature — a halt and 
miserable object ; the ineffective bauble of an Indian 
paged ; the portentous phantom of despair ; like any 
fabled monster, formed in the eclipse of reason, and 
found in some unhallowed grove of superstitious dark- 
ness and political dismay.’' 

This is as true at the present moment as it was when 
the old men of to-day were at their mothers’ breasts. 
Indian justice might now be pictured as a liideous 
harpy, scouring tlie land, while the terror-stricken popu- 
lation fly before her; her right hand wielding the instru- 
ments of torture, her left hand gnisping the pice wrung 
by their agency from the agonized ryot. Her favourite 
attitude is to stoop to the unfortunate to clutch him by 
the hair of his head ; to hear his cry and laugh at it with 
horrid glee ; to pluck out his beard by the roots ; to 
force his feet into the stocks ; to crush his fingers in the 
kittie ; to place the many-legged beetle in his navel, 
and the burning chillie beneath his nostril. 

You may alter all tliis if you have the will, for you 
have the power. You can destroy the Court of Direc- 
toi’S, the ridiculous anomalies and irresponsibilities of, I 
wUl not say the double, but the treble Government of 
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India ; and it* you do tliis, you will give happiness to a 
hundred millions of human beings, increase the wealth 
and prosperity of your own countrymen, and gain for 
yoiu'solf an imperishable name. Then, to quote lines 
which you know exceedingly well,— - 

“ (^ui molus aniniomm, ct quanta pcricula noStra 
Accipieiit facilein sine ca^de et sanguine fincm!” 

Perhaps, as 1 have presumed to address you, 1 ought 
to say a. f( 3 W Avords al)Out myself. T am no place-hunter, 
reviling ofHcial abuses from motives of disappointment ; 
tlie otHce wliich I had the honour to hold was offered to 
me AAuthout any solicitation on my part, and resigned at 
my own wisli. It is just as likely that any office in 
India wliicli I woidd accept will be offered to me again, 
as that I should be asked to take a seat in tlio Cabinet. 
Had I ever lioped or wished for s\icli an office, the 
chance of obtaining it would be destroyed by this jmb- 
lication. Lastly, 1 have no cause of dislike against the 
Last India Company's Service. A. very large number of 
my connections are in it — T might have been in it my- 
self; and I have found amongst its members some of 
my most valued friends, I have therefore a right to 
demand that my evidence should be received jis tliat of 
a man whose personal interests not only do not prompt 
its delivery, but urge powerfully to its concealment. 

I have the honour to be, &c., 

T. H. DICKENS. 


K 



APPENDIX. 


r THINK it worth while to extract the chapter on Mischief as a 
specimen of Macaulay s Code. It is taken at random fiom a 
mass of similar absurdities: — “Whoever causes the destiuction 
of any property, or any such change in any property, or in the 
situatwn of any property, as destroys or diminishes the value of 
such property, intending thereby to (aiuse wrongful loss to any 
person, is said, except lu the (aise hereinafter mentioned, to com- 
mit mischief. 

E.rpl(Uiati()U.—-k person may commit mischief on his own 
property. 

“ . — Nothing is misc.hiel \vlii(‘h a, person does op<mly, 

and with the intention in good faith of thereby saNingaiiy person 
from death or hurt, or ol therc'hy jireviaiting a greater loss oi 
property than that which he occasions. ' 

Of the illustrations, T take two again at random ; here they 
ari; : — 

“A, having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to-^Z. Alias cTunmitted 
mischief. 

“A voluntarily throws into the river a ring belonging to Z, 
with the intention of thereby causing wrongful loss to Z. A 
has committed mischief.” 

It will be observed that it is not necessary that anybody else 
should have a reversion in the property destroyed by its owner. 
A man therefore wilfully breaking his own teacup is a felon 
under this hnv. Mischief is to be punishable by the magistrate : 
now think of the conse(|uences ut such a law to a man against 
whom that oflicial had a spite. I will give a few illustrations, 
taking, on the supposition that Mr. Solano’s charges against Mr. 
Swinton are correct, these two men as my dramatis persona. 



Case f. — Mr. Solano is joint proprietor will) a jViend, 
remarkable for acuteness tbnn morality, (Tf a racing A mb wbicli 
has cost 5,000 rupees, and which the acute friend has backed to 
win the Calcutta Derby. The horse gets a painful and incurable 
disease. 1 really tliink,” says J^blaiio to his fiiond, “itwouM 
be a mercy to shoot him.” “Perhaps it would,” says the acuta 
friend; and ho is shot by Solano's orders. “Now, Solano,” says 
the other, “il you don’t pay me 10,000 rupees to hold my tongue. 
I’ll have you up, you mischievous villain, for shooting our horse, 
before Mr. S win ton ! You will think the sum I demand largo; 
but read the clauses 4 00, 402, 408, 401, 400, of the chaiitcr on 
Mischief in Mr. Macaulay’s excellent code ; and you will see that 
you are liable to conviction under them all. I leave you to 
guess whether Mr. Swinton will let you off with less than the 
higlu'st punishment. T know that it is very inconvenient to you; 
but be wise, pay Tue 10,000 rupees, and I won’t prosecute.” 

Solano, if wise, docs pay it; if he docs not, I (’an fancy Mr. 
Swinton thus delivering judgment : — 

“ It is not denied that the ac(;us(xl shot the horse, but it is 
said that ho shot it with the prosecutor’s assent. The latter 
denies this, and it would be too much to hold that the words, 
‘Perhaps it would,’ in answer to the remark of the accused, ‘That 
it would he a mercy to shoot the horse,’ conferred any authority 
or asscait. The prisuncr is clearly liable to conviction under all 
the clauses mentioned by the prosecutor. It is also clear that he 
is liable to be fined ten times thevahu; of the horse. It has been 
urged that half the propeity in tin.’ horse was the accused’s own, 
and that he ought therefore only to be fined five times the whole 
value of the horse. But that objection is ridiculous, as the ex- 
planation of this chapter clearly says, that a man may commit 
mischief on his own property, and therefore must, of course, be 
liable to punishment for that ofience. I therefore senUmee the 
accused Solano to imprisonment with hard labour in irons for 
throe years, and I fine him 50,000 rupees; in default of payment 
he will be imprisoned for a lurthcr term of nine months.” 


Case IT. — Mr. Solano has lately bouglit one of Smith’s best 
rifles, price €100. He goes out tiger shooting with a friend. 




every shot, and at last, in d pet^^ flings Ins 
tfe howdah, and it is broken. "The friend innocently ^ela&* 
th^ circumstance in Mr. Swintons hearing. He summons 
Solano ; convicts him under clauses 400 and 403, of mischief to 
, his own property ; and sentences him to imprisonment for two- 
years with hard labour in irons, and fines him 10,^00 rupees. 

. Case III. — Mr. Solano breaks a teacup, value four ann^ 
and picks up and throws the fragments into a rubbish heap. 

Had you contented yourself with breaking your cup," says Mr. 
Swinton, “the highest punishment I could have inflicted for your- 
crime would have been a fine of throe shillings ; but as you chose 
further to coihmit the crime of taking precaution not to bo 
fletectod, as is clearly proved by your liidiug the fragments of 
your cup, the sentence will be under clause 401. You tn*e fined 
}2 rupees armas, and will also he imprisoned for six months 
with hard labour in irons." 

Well may the late Commissioners say, “We have not mad(5 
[this code], collectively, a particular subject of our examination 
and consideration, further than was necessary, in order that we 
might be able to frame, in such a manner as to suit it, the Code 
of Criminal Procedure." But were they not bound to do this 
before they ventured to recommend its adoption ? 

T. H. D. 
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